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19 October 2007
Dear Sirs
Private Sewers Transfer – Implementation Options

Response to Defra consultation paper
Thank you for giving us the opportunity to respond to the Government's consultation on implementation options following its decision announced earlier this year that private sewers and lateral drains be transferred into the ownership of water and sewerage companies. Our answers to the specific questions raised in the consultation are set out in the attached annex.

Ofwat summary view 

We acknowledge the Government's decision in principle to transfer private sewers and lateral drains into the ownership of the water and sewerage companies. Our concern now is that the transfer is implemented in a way that strikes an optimal balance between fairness, efficiency and minimising costs to companies and impacts on customer bills. The key points we want to make in our response are that:

· The introduction of a mandatory minimum standard for the construction of future sewers and drains is essential. 
· Transfer on application, subject to assets being in a serviceable state, is the fairest approach as it minimises the inevitable cross-subsidy involved in transfer. 

· Should the Government decide against an "on application" approach then we would strongly advocate a phased approach to automatic transfer.

· Pilot schemes would yield data that would help inform decisions on the form, scale and pace of transfer and reduce the uncertainty surrounding costs.

· The transfer of lateral drains could be seen as perpetuating exactly the kind of confusion there currently exists over responsibility that the Government's review was attempting to address and should be addressed separately.

We look forward to our continued involvement in the Defra-chaired Private Sewers Steering Group and working with other stakeholders on the next stages of the review. 

Main response

In our response to Defra's 2003 consultation on private sewers and lateral drains in England and Wales we highlighted the significant uncertainty surrounding aspects of a transfer of responsibilities, particularly costs. Four years later our knowledge of the extent and state of the privately owned asset base has hardly improved and the liabilities on the companies that a transfer of responsibilities would impose are still unknown. A significant proportion of the infrastructure transferred will undoubtedly be revealed to be in poor condition and of marginal serviceability. While affected householders may currently be prepared to put up with sub-standard functionality as the price of avoiding major outlay on repairs or renewal of assets, once transfer takes place their expectations would undoubtedly increase. 

We suggested that pilot schemes designed to test alternative transfer options would be a practical way of reducing the knowledge gaps that the studies carried out to date have not satisfactorily addressed. Pilot schemes are a routine means used by government departments to test a variety of models with a view to determining best practice before wider application of the preferred model. Their use in the current context would provide all stakeholders with enhanced confidence that the level of funding assumed in future price limits was appropriate and that customers were not paying more than they needed to. We see pilot schemes as being equally useful irrespective of transfer option under consideration. 

Without the benefit of information that pilot schemes could provide our preference is for transfer on application – with conditions. A transfer regime where householders were required to bring their assets to a serviceable standard before transfer could take place would address the issue of fairness and cross-subsidy. We consider that a "serviceable standard" would need to be a lower threshold than 'Sewers for Adoption' standards, otherwise there would in effect be no change from the current situation and no effect given to the Government's decision in principle to transfer assets. We consider that it ought at least to preclude those lateral drains and sewers where there are reported chronic problems (eg to local Environmental Health Departments) compromising the fitness for purpose of such pipes. We also consider that companies should be entitled to reject an application if it is suspected that the private sewer / drain is the cause of structural problems in nearby buildings, eg subsidence.  There would need to be safeguards in place to prevent associated liabilities being 
transferred along with the sewer to the company and the potential costs, eg for underpinning affected buildings, finding their way through to customer bills.
Transfer on application (with conditions) is presented as having the least impact on bills of any of the options although we recognise that some private sewer owners will additionally bear the costs of meeting the conditions of transfer, which are not included in their sewerage bills. A further caveat is that estimated bill impacts are based on assumptions for example on application rates and mapping costs that may well prove wide of the mark. As set out in our response to Question 16 we believe pilot schemes could provide reliable information on the likely behaviour of householders and help to answer these questions.

We acknowledge the potentially substantial additional administrative burden on companies that an "on application" option could impose and that considerations of pragmatism and efficiency need to be weighed against fairness. Should the Government decide against the "on application" options, then we would advocate adopting a phased approach to automatic transfer. In effect this could be categorised as a series of overnight transfers of privately owned assets in manageable packets over a period that would soften cost shocks and impacts on customer bills. This would offer many of the benefits cited for the nation-wide overnight transfer (eg simplicity, deferral of mapping costs, integrated planning (within the transferred drainage areas) and may serve to ease the impacts on all but the most locally based small drain repair businesses. Indeed the participants attending the 'Impacts on small businesses' workshop at the 2005 Defra-chaired seminar noted that progressive transfer might be better for small businesses as it would as it would allow them more time to assess and adjust to identify potential markets. A further advantage is that the first phases of transfer would essentially be pilots for the later phases and inform decisions on the pace of transfer and the optimum size of transferred areas. A phased approach to transfer retains the flexibility that may well prove invaluable and which is absent from an 'all at once' transfer. 
A final point is that a high priority should be given to ensuring that the problems that triggered Defra's review are not exacerbated in the future. As many of the problems arise from the poor quality of the infrastructure we see the introduction of a mandatory minimum standard for the construction of future sewers and drains as essential.
Lateral drains

We are concerned by the Government's decision to include lateral drains in the scope of transfer as many of the key problems that prompted Defra's review only apply to private sewers. First and foremost, the difficulties of establishing the ownership of and responsibilities for maintaining shared private sewers do not arise in the case of a drain which, by definition, serves a single property. Similarly, the unwillingness of some owners or occupiers to accept their responsibilities and the 

difficulty of requiring them to contribute towards the cost of repairs are not relevant considerations in the case of lateral drains.

Indeed, the transfer of lateral drains could be seen as perpetuating exactly the kind of confusion there currently exists over responsibility that the Government's review was attempting to address. While the transfer of sewers eliminates the possibility of disputes between neighbours, the transfer of laterals raises the possibility of disputes between householder and sewerage company as to who is responsible for drains that become blocked at or close to the property boundary. The potential for such disputes can be avoided but only by installing an expensive inspection chamber at the boundary of the property.

The inclusion of laterals in the transfer may also result in a disproportionate loss of market for small drain repair companies. Irrespective of where a drain becomes blocked, after transfer a householder will always contact the sewerage company first as this represents the zero cost option. If, on arrival the blockage is determined to be on the customer side of the boundary, to foster good relations the sewerage company may clear it free of charge. Even if a charge is made the householder, whose priority will be to get the problem resolved as quickly as possible, is likely to give the job to the sewerage company which is already on site. 

We are also concerned at the cost of surveying, locating and mapping lateral drains and the value for money such an exercise would represent. The costing exercise that WRc carried out for UKWIR in 2002 determined that 74% of the cost of producing the records required by s199 of the Water Industry Act related to drains. If this percentage is applied to the most recent WRc cost estimate for recording the transferred pipework, then the cost associated with the lateral drains would be in the order of £750 million.  

While we accept that laterals may extend under the highway and that the cost of necessary repairs may be high, paragraph 149 of the partial RIA notes that some property owners may be able to claim for the cost of repairs to private sewers on their insurance policy. We believe this may understate the case and that damage to underground services is generally covered by a householder's buildings insurance. Indeed, the 30-52% reduction in household insurers' spend on drainage claims that the UK Drainage Network estimates
 the transfer of private sewers and lateral drains would result in suggests that such cover is the norm. In these circumstances, it should be recognised that the principal beneficiaries of the decision to transfer lateral drains will be the uninsured. 

We would suggest that if the transfer of lateral drains is to go ahead then it should take place as a separate phase at a future date. We noted in our 2003 response that the insurance market is developing and that Defra may have options for encouraging its further development to address possible gaps in standard household policies. If this approach were to prove successful it would raise the possibility of being able to defer the transfer of lateral drains indefinitely without significant disbenefit. 

Should you wish to discuss any aspect of this response please do not hesitate to contact the undersigned.

KEVIN RIDOUT

Principal Engineer

Network Regulation Division
cc:
Water Branch, Environment Protection & Quality Division, Welsh Assembly Government

Enc
PRIVATE SEWERS TRANSFER – IMPLEMENTATION OPTIONS

Annex to response to Defra consultation paper
Responses to specific questions raised in the consultation paper

Pumping stations

Question 1: Do you think that the transfer of private pumping stations should be done on a ‘worst condition first’ basis, ‘best condition first’ basis or should pumping stations serving the highest number of people be transferred first? Please give reasons for your answer.

Whether the acquisition of information about the location, design and condition of private pumping stations is done on a proactive or reactive basis as described in the consultation paper, it is likely that this process will be gradual. At any particular point in the transfer period companies may only be aware of a small proportion of private pumping stations that will ultimately be transferred. Companies will need to carry out the required relocations / upgrades for this subset within a reasonably short time to be sure of being able to complete the transfer of all private pumping stations within the prescribed transfer period. 

Therefore in practice, there may be limited opportunity to prioritise the transfer of these assets on any basis other than the order in which the company became aware of them. Also, prioritising work on any other criterion would not only introduce another decision-making process but also entail the risk that companies would constantly be adjusting their work programmes as they became aware of new pumping stations with higher priority than those they already knew about. This method of working would seem to be less than efficient and almost certain to cause inconvenience to customers. 

Question 2: Do you think pumping stations should be transferred over a short period (e.g. 10 years) or a longer period (e.g. 30 years)? Please give reasons for your answer.

Unless the current estimate of around 5,000 private pumping stations were proven to be a gross underestimate we think that 10 years should be sufficient for companies to find, upgrade / relocate and transfer all such installations within their operating area. Not withstanding the current uncertainty about the total figure, this works out as an average of just one pumping station transferred per company per week.

We would suggest however that the transfer Regulations should address the question of where responsibility for operation and maintenance lay in the case of a private pumping station that was only discovered after the transfer period had elapsed. We suggest that transfer of any remaining undiscovered pumping stations should be deemed to take place automatically on the expiry of the transfer period. This would avoid creating a disincentive for companies  to find and deal with all such pumping stations within the transfer period

Private sewers and laterals

Question 3: Do you think that the transfer of private sewers and laterals should be done on a ‘worst condition first’ basis, ‘best condition first’ basis or should assets serving the highest number of people be transferred first? Please give reasons for your answer.

Ideally we believe prioritisation should be carried out on the basis of need. If there were to be an area where the environmental and amenity problems caused by private sewers were identified to be worse than any other, perhaps assessed by the incidence of sewer flooding problems, then we believe that area should be given early transfer in a phased programme. However, such problems can be very localised and it is likely that an area being transferred (which would not be smaller than a single drainage area) would contain private sewer systems in all conditions, some being problematic, some being problem free.

Question 4: Do you think that the phasing of transfer for private sewers and laterals should be performed over a short period (e.g. 10 years) or a longer period (e.g. 30 years)? Alternatively, if you think a different time period is best, please indicate this. Please give reasons for your answer.

We believe the current lack of knowledge about the scale, location and condition of sewers and drains in private ownership prevents a fully reasoned answer to this question. However, considerations of affordability particularly in the context of continuing costly investment programmes by the water industry over the next 20 years would suggest to us that a longer period is appropriate. 

One advantage of adopting a phased approach to transfer is that there is no need to commit to a timescale straight away. We would advocate retaining flexibility so that the eventual timescale for transfer can be influenced by considerations of environmental need, affordability and the prevailing economic climate. Pilot schemes would assist in assessing what may be an optimal timescale.

Implementation options

Question 5: What might a ‘serviceable standard’ comprise?

As is explained in the consultation paper (at 5.93) a private sewer may be regarded as being serviceable if it performs as it intended to and there is no reason to suppose that it will not continue to be fit for purpose for the immediate future. 

As a minimum a private sewer must effectually drain the premises it serves and do so without the need for a disproportionate degree of maintenance or operational intervention eg blockage clearing and repairs. It might be argued that, as a class, pitch fibre pipes are unserviceable on this basis. However, we think that an assessment of serviceability should also take account of structural considerations. For example, we do not think that private sewers should be transferred out of private ownership if they are suspected to cause or contribute to subsidence in nearby buildings or are likely to do so in the future if no remedial action is taken. 

We consider that the burden of proof that a private sewer is not serviceable should lie with the company with Ofwat determining appeals in the case of disputes between company and householder. Further, in itself, we would not consider non-conformity with the design and construction standards set out in 'Sewers for Adoption' as evidence that a private sewer was not serviceable. To do so would effectively not represent a meaningful change from current practice in the case of s102 adoptions. It would represent too high a hurdle to the transfer of assets and not be compatible with Ministers' decision in principle that such assets be transferred out of private ownership.

Question 6: Do you think that any of the alternatives to an automatic overnight transfer of private sewers and laterals offer a workable solution to the problems caused by these assets? Please give reasons for your answer. The alternatives are:

· Automatic phased transfer
· ‘On application’ transfer
· ‘On application’ transfer, with conditions

As explained in the main letter, principally for reasons of fairness, our preference is for the 'on application' transfer, with conditions. However, we acknowledge there are issues concerning the extra administrative burden of this approach and would recommend testing the 'workability' of such an option through implementing a pilot scheme (see answer to Question 16 for further detail).

With regard to the two 'automatic' options our view is that an automatic phased transfer of assets must offer at least as workable a solution as Option 1 (the overnight transfer). This is because a transfer phased on a geographical basis is in effect simply a series of overnight transfers implemented in smaller, more manageable, chunks.

A phased transfer would offer many of the benefits cited for the nation-wide overnight transfer (eg simplicity, deferral of mapping costs, integrated planning (at least within the transferred drainage areas)) and may also ease the likely adverse impact on the business of small drain repair companies. A further advantage is that the first phases of transfer would in effect act as pilots for the later phases and inform decisions on the appropriate pace of transfer and the optimum size of transferred areas.  
Non-household private sewers and laterals

Question 7: Should ownership of non-household private sewers (including sewers that serve mixed premises and entirely non-household premises) be transferred to WaSCs? Please give reasons for your answer. If you disagree, please also explain how you would practically identify and exclude such properties.

We do not see any compelling reason why private sewers that serve mixed premises or entirely non-household premises should be treated differently from sewers serving households.

Question 8: Should these owners be able to exclude their systems on request or appeal, particularly where there are no residential properties involved and unlikely to be, and where satisfactory maintenance arrangements are in place?

Yes. We do not see any reason why owners of private sewers serving non-households should be denied the rights of appeal being contemplated for householders.

Question 9: Should ownership of non-household private lateral drains be transferred to WaSCs? Please give reasons for your answer. If you disagree, please also explain how you would practically identify and exclude such properties.

We do not consider that the benefits of transferring the ownership of either household or non-household lateral drains to WaSCs justify the costs. Please see main letter for a discussion of the merits or otherwise of transferring laterals.

Surface water sewers draining to water courses

Question 10: Do you think that private surface water sewers that drain to watercourses should be included in transfer? Please give reasons for your answer. If you do not think these assets should be included please suggest ways of resolving the perceived problem in excluding them.

Householders whose properties are drained by private surface water sewers that connect directly to a watercourse rather than to a public sewer do not pay surface water charges to their WaSC. Transfer of these sewers to the WaSCs would bring with it a new liability for these householders to pay surface water charges. 

In approving a company's charges scheme we would need to make sure that a new tariff was not unduly preferential or unduly discriminatory. However, we do not at present have the information that would enable us to estimate these charges. That said, an indication of an upper limit may be given by the level of surface water drainage rebates being offered by WaSCs to customers who can show that they don't currently benefit in any way from this service. The rebates vary from company to company and depend on whether the household is metered or not, and in some cases on property type. However, they are typically in the range £20 to £40 per year and can exceed £50 per year. 

Customers' willingness to pay a new charge has not been tested. However, we do not think likely that affected customers would be supportive of a transfer of these assets, if the new surface water charge that they would become liable to pay was anywhere near the level suggested by the rebates. 

Our view is that private surface water sewers should not be transferred to the WaSCs as we do not consider that the benefits of transfer would outweigh the costs to the householders directly affected. We agree that the issue needs to be looked at in the wider context of sustainability and  that the future of surface water sewers that drain to watercourses and the institutional arrangements for their management should be considered as part of Defra's integrated urban drainage studies. 

We also consider that an equivalent document to 'Protocol on Design, Construction and Adoption of Sewers in England and Wales' (2002) should be produced for surface water sewers, as this would set down standards compliance with which would help to prevent any past problems with surface water sewers from being repeated.

Construction of new sewers and drains

Question 11: Do you think that a minimum standard for the construction of future sewers and drains is required? Please give reasons for your answer.

Yes. We consider that a minimum standard for the design and construction of sewers is essential to prevent a recurrence of the problems that have led to the Government's decision to transfer private sewers. Furthermore, to prevent the possibility of rogue developers cutting corners, secure in the knowledge that companies will be obliged to adopt all new sewerage irrespective of the build quality, it will be necessary to give statutory force to the standards set out in documents that are in essence voluntary codes or guides to good practice. In this regard we support the Atkins recommendation that the 'Protocol on Design, Construction and Adoption of Sewers in England and Wales' (2002), be made mandatory.

Question 12: Do you think developers should be required to provide a significant security bond to guarantee the adequate design and construction of new sewers? If your answer is ‘no’, please explain why and suggest an alternative incentive. If your answer is ‘yes’, at what level should the bond be set, would a 100% bond be appropriate?

Yes, a 100% security guarantee would seem to us to be appropriate. However, we recognise that this would represent a significant increase from current practice and that some developers may on occasion find difficulty in securing this level of bond.

Question 13: If you do think that a minimum standard is required, how do you think that it could be made mandatory under current legislation? Does the power available to WaSCs under section 106(4) (b) to refuse connection to a public sewer if the ‘mode of construction or condition of the drain or sewer does not satisfy the standards reasonably required by the undertaker’ provide sufficient sanction?

A minimum standard could be made mandatory by amending Part H of the Building Regulations or introducing a new part. 

The fact that we have been asked to determine adoption appeals under s105 of the Water Industry Act (1991) that relate to recent developments suggests that s106(4) does not provide sufficient sanction. Even if the examination carried out by the sewerage company was 100% reliable in determining the mode of construction and condition of the pipework in question (and, in practice, it is not) then there are other issues such as access and easements for which the existing legislation is not a sufficient safeguard.

Question 14: If you think that a minimum standard is required to prevent the construction of future (sub-standard) private sewers and drains, do you agree that a consistent build standard in England and Wales is the best way to achieve this? Please give reasons for your answer and, if you disagree, do you think that either of the existing documents might be suitable? Please give reasons for your answer.

Though the consistency brought bya common minimum standard applying throughout England and Wales would be desirable, we do not believe it is essential. We acknowledge that companies have different design standards and that in the interests of  efficiency and conformity with a company's own practice, there might be a case to depart from a consistent national build standard on occasion. Also, there should always be the flexibility to take advantage of advances in knowledge or technology.

Question 15: Do you anticipate any additional costs (financial or administrative) being incurred if a consistent standard for the construction of future sewers and drains was introduced in England and Wales and, if so, who would incur these costs?

As the consultation paper notes, participants in the workshop at the Defra-chaired seminar on Private Sewers on 26 January 2005 generally considered that adhering to the standards set down in the 2002 Protocol would not necessarily lead to higher costs. We believe that re-routing drains and sewers to provide the best possible access for maintenance (within unavoidable constraints) may well in some cases lead to higher costs. However, we see these costs as being relatively modest and falling to the developer and ultimately the house purchaser.

Pilots

Question 16: Do you think that pilots should be run to test methods of implementing transfer? Please give reasons for your answer and if your answer is yes, how you would select statistically representative pilot areas?

Yes, the range of results of the investigations conducted since 2001 gives us little confidence that studies alone are the most effective way of filling knowledge gaps about, for example, the extent and state of the asset basis. There are other areas where uncertainty can only reliably be reduced by taking the practical step of testing transfer models on the ground ie implementing pilot schemes.

We see pilot schemes as being equally useful irrespective of transfer option under consideration. Pilots implemented to trial the automatic transfer approach (overnight or phased) would:

· identify the additional resources companies need for a sudden enlargement of the sewerage infrastructure network. We have not seen any estimates of the additional manpower required for the automatic transfer options;

· provide validated information on costs and activity that would inform our decisions on price limits at a periodic review or an interim determination of prices;

· provide all stakeholders with enhanced confidence that the level of funding assumed in price limits was appropriate and that customers were not paying more than they needed to;

· help establish the impact of transfer on the business of small drainage inspection and repair companies. 

For 'on application' options, pilot schemes would be used to:

· test customer behaviour for either conditional or unconditional transfer;

· ascertain take-up rates and hence verify those assumed in the cost modelling exercise undertaken for the partial regulatory impact assessment. (This is a very uncertain area.)

· identify the additional resources companies need to deal with the inherently more unpredictable voluntary transfer model.

Pilot schemes would also present an opportunity to test charging for the administration of an application for adoption (similar to the charge made by companies for s102 adoption applications). They could help to establish if the imposition of an administrative charge impacted on the application rate to any significant degree, and would also allow the initial calculation of a cost-reflective charge payable by the applicant.

With regard to the selection of statistically representative pilot areas we consider that companies are best placed to make proposals. Pilot schemes should be sufficiently large, incorporating a mix of urban, semi-urban and rural areas to be representative of a whole company's operating area. The area would also ideally comprise a typical cross-section of the housing stock both by age and property type. An alternative approach might be to implement a number of smaller discrete schemes in different locations none of which may be representative of the region as a whole but which together give a good indication of the range of environments.

Allowing companies to determine pilot areas rather than local authorities would ensure the boundaries of a scheme to coincide with those of drainage areas (rather than any local political or administrative boundaries) thus avoiding any cross-boundary drainage issues.
� UK Drainage Network presentation at Water UK Private Sewers think Tank, 2 October 2007.
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Kevin Ridout, Principal Engineer
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