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30 March 2007

Dear Dr Marsden

Consultation on the Amendment of the Water Supply (Water Quality) Regulations 2000 and the Water Supply (Water Quality) Regulations 2001
Thank you for giving us the opportunity to comment on proposed amendments for the above.  We have attached our comments on the individual questions in an annex to this letter.  

In general terms, we appreciate and welcome the approach taken in these amendments.  The amendments reflect the principles of better regulation and simplification.

There are, however, a number of key areas, which we wish to draw to your attention.

We note the increase in the burden being placed on companies to report on the quality of the water abstracted for the public water supply.  This will reduce the obligation on the Environment Agency for at least some monitoring thereby reducing its costs, but potentially increasing the cost to water customers. We would like to see a commitment that any cost reductions to the Environment Agency will be reflected in lower abstraction charges to companies. Otherwise water companies and their customers could end up paying twice.

The new Regulations propose to widen the definition of infringements that may lead to criminal proceedings.  Water companies would need to demonstrate that they had exercised all due diligence across a potentially wide area.  Also the draft regulations expect companies to carry out a risk assessment on all forms of risk to human health.

It would be helpful if the Drinking Water Inspectorate (DWI) would provide guidance to these Regulations to explain the scope of risk assessments necessary to satisfy DWI that in the event of an incident, this test had been fulfilled.
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The quality of the public water supply is important.  However, the threat of criminal proceedings without clear guidance on a defence, may lead companies to be overly risk averse.  This may lead to an unduly precautionary approach with associated pressure to increase water bills, with minimal benefits for consumers. DWI should publish clear guidance so that companies can have confidence in the approach they adopt. 

Yours sincerely

Melinda Acutt

Annex to Melinda Acutt’s letter of 30 March 2007 

Ofwat response to specific points in

- the DEFRA Consultation on the Amendment of the Water Supply (Water Quality) Regulations 2000 and the Water Supply (Water Quality) Regulations 2001
Consultation Point 1

Do you agree with the additions and amendments to the application provisions and definitions in the amended Regulations 1 and 2? Do you agree that notifications under the 2000/1 Regulations should be:

(a) where relevant, to local authorities on both sides of the border between England and Wales, and

(b) to the Health Protection Agency for notifications relating to England and to the National Public Health Service for Wales for notifications relating to Wales rather than other health bodies?
We agree with the additions and amendments to the application provisions and definitions.  These reflect the organisational changes elsewhere, simplification of definition for disinfection and introduction of the new definitions from the Water Framework Directive (WFD).

The notification arrangements also seem to be appropriate as this covers relevant local and health protection authorities.

Consultation Point 2

Do you agree that the definition of wholesomeness in the amended Regulation 4 should be extended to include:

(a) water supplied in bottles or containers by water undertakers or licensed water suppliers in place of a piped supply, and

(b) that such supplies should be subject to similar monitoring requirements as water supplied by tanker in place of a piped supply as set out in the amended Regulation 6, and

(c) that to achieve a broad equivalence with monitoring of tankers the unit for monitoring to be set out in guidance by DWI should be each uniquely identified batch of bottles?

We can see the merit in extending Regulation 4 to include water supplied in bottles or containers.  However, there is a potential risk from  bottles, containers and tankers being in storage for some time before being brought into the supply chain.  Therefore, we would like to propose sampling from the first batch of supply rather than waiting for 48 hours.  This would allow problems to be identified sooner, and make the water companies more vigilant when using tankers, or stored or bottled water.  

As it would be more representative for samples to be taken from a random selection of more than one bottle from a single batch, we believe there should be guidance on the appropriate number to sample depending on batch size.

We suggest that this Regulation make it clear that whatever the source of alternative supply (bottled from a wholesaler or filling tankers from another company) the appointed Water Company is still legally responsible for the quality of water supplied to consumers.

Consultation Point 3

Do you agree that:

(a) Regulation 8 should be amended to limit the use of supply points without prior authorisation by the Secretary of State or the National Assembly for Wales in certain circumstances, and

(b) the addition to Regulation 3 is useful clarification regarding the future delineation of water supply zone boundaries in this context?

a) As noted in the consultation document there may be more than one source of water into a single water supply zone due to the introduction of competition into the water industry.  It is justified to limit the use of supply points without prior authorisation to be able to get representative samples and data for compliance purposes, and to help maintain public confidence.

b) The additional point in Regulation 3 reinforcing the point that water supply zone should contain water of a substantially similar quality is important.

Consultation Point 4

Do you agree that Regulation 15 should be strengthened so that water undertakers and combined licensees cannot supply water from a new source unless they have received a notice from the Secretary of State or the National Assembly for Wales and until 3 months after they have supplied a copy of the risk assessment to them under Regulation 28? This brings the situation for water undertakers into line with that of combined licensees pursuant to condition 13 (prohibition on introduction - combined licensees) of the Standard Conditions of Water Supply Licences.

We have discussed the implication of these changes on the provisions in standard licence condition 13 (prohibition on introduction – combined licensees).    These changes can be construed as more presentational than substantive, but it is a move towards a risk based, less bureaucratic regulation.  The spirit of the changes to the Regulation is that risk assessments are not just for new sources and DWI should get the necessary information, so it can step in when appropriate, but it can also step back when things are going well.  We acknowledge in principle the benefits of any move to less regulation, but we do not agree that these proposed changes are only presentational.  SLC 13 provides for audits of licensees’ treatment works, but Regulation 15 does not.  Regulation 15 relates to auditing samples not works.  From discussions with DWI we understand that the audit of the works will now be encompassed under general risk assessment under Regulation 27 and 28 which will apply now to both water undertakers and licensees.  We think it is particularly important to have regard to Regulation 27 and 28 on carrying out the risk assessment.  

In recent discussions about drinking water quality, DWI officials have mentioned now that drinking water compliance is now so high (at well over 99.9% compliance) that the routine samples are of little use in having assurance about the safety of the drinking water supply.  It is unlikely that any problems will be picked up in routine sampling, the main risk now will be from incidents.

Although the Regulations do not refer to Drinking Water Safety Plans, we presume one of the key routes for fulfilling requirements on risk assessment will be for companies to draft and maintain appropriate Drinking Water Safety Plans.  In responding to this consultation we are assuming that DWI will be requiring such Drinking Water Safety Plans from both water undertakers and combined licensees.  However, the scope that will need to be covered will obviously depend on the extent of operations of the various companies.  

Consultation Point 5

Do you agree that the requirement for a raw water monitoring programme as proposed in Regulation 16A:

(a) is protective of public health by ensuring that adequate information is available for risk assessment, water treatment design and operation, and

(b) will at the same time adequately implement the monitoring requirements of Articles 7 and 8 and Annex V of the Water Framework Directive for water bodies used for the abstraction of drinking water?

a) The description given in  the proposed Amended Regulations and issues for consultation section explains that the selected parameters are in line with the  provisions of WFD and EC Drinking Water Directive.  This is a reasonable list of parameters to monitor for public health protection and applying knowledge to assess and manage risks at treatment plants.  However, there will be significant cost implications on water companies for undertaking raw water monitoring and analysis of parameters listed in new Table 5A.   Regulation 16A (5) identifies circumstances under which the Secretary of State can give notice that the frequency or substance monitoring can be altered from the schedule.  It would be helpful if the guidance accompanying the Regulations made it clear what the timetable would be for the Secretary of State to give such notice and also if the water companies needed to provide evidence before such substances can be dropped from the monitoring list or else the frequency reduced.  If there is a delay in either water companies or others providing the evidence or the Secretary of State giving the notices, this will lead to unnecessary sampling and burden of regulation on water companies which would be paid for by their customers.  

The frequency of samples in table B of Schedule 5 may not necessarily address the risk from poor quality water if there is any, since the frequency is based on population served.  We think it would be justifiable if frequency of samples also considers the status of the body of water.

b) Regulation 16A does not necessarily incorporate the monitoring requirements of Article 7 and 8 and Annex V of the WFD.  Article 8 requires establishing monitoring programmes that would cover quantity and quality of water relevant to ecological and chemical status of that water body.  However, the requirement for a raw monitoring programme as proposed in the Regulation 16A will only be effective in implementing partial requirements of the Article 8, which are nevertheless appropriate here.  However, this responsibility falls on the Environment Agency and this can be managed appropriately by sharing responsibility and costs involved for such programmes.

We see this as a transfer of the Environment Agency’s duties onto water companies for monitoring the water environment.  It is the Environment Agency’s statutory duty to monitor the water environment in England and Wales under current Surface Water Abstraction Regulations.  The Surface Water Abstraction Directive (SWAD), will be repealed in December 2007 and with it some of its duties and responsibilities.  However the Environment Agency would be the Competent Authority for implementing the Water Framework Directive in England and Wales and therefore many of the monitoring requirements will fall under its jurisdiction.

There are over 1,200 water treatment works (WTW) in England and Wales and water companies would be required to programme, report and sample all abstraction points under this new proposal.  This could create additional costs on water companies, presumably paid for by revenue from customers’ bills.

As this new requirement on water companies would alleviate monitoring burden from the Environment Agency, we recommend there should be a corresponding decrease in abstraction charges, ideally in cost neutral terms.  

Consultation Point 6

Do you agree with the proposed Regulation 23 which will require water undertakers to place the details of authorisations, free of charge, on the homepages of their websites in place of publishing these details in advertisements in all the relevant newspapers? Can you suggest any alternative means of bringing authorisations to the attention of those who may be affected, excluding advertising in newspapers?

We do not think that most people go to the water companies’ website on a routine basis.  It may be worthwhile considering if instead of companies having to print in the paper the details of the notice, they were required to put a smaller advert that just said there had been a notice and the website address.  This would then allow people to go to public libraries and elsewhere to look it up on the website.  It would not be justifiable to assume that customers would go online to look for any such notices on a regular basis.  They need to know when and where to look.

Additionally, water companies could maintain an email list of interested customers and include information about this when issuing bills.

Consultation Point 7

Do you agree new Regulation 26A as amended will provide an adequate level of ongoing public health protection when the water treatment and disinfection arrangements as derived from SWAD cease to apply in December 2007?

We think new Regulation 26A will provide adequate public health protection.  ‘Sufficient preliminary treatment’ definition in Part 4(b) should also identify the need for this disinfection to be carried out in accordance with specified good practice for example disinfection with ozone should not give rise to high bromate levels.

Consultation Point 8

Do you agree that the risk assessment required in Regulations 27 and 28 which currently address only Cryptosporidium should be widened in scope, in line with World Health Organisation Guidelines for Drinking-water Quality 2004, to cover all forms of risk to human health?

It is important to widen the appropriate scope of risk assessment as well as risk levels.  The draft of Regulations 27 and 28 appears satisfactory.  However, the consultation point 8 refers to all forms of risk to human health.  It is reasonable for companies to carry a full risk assessment based on available knowledge.  It is being very optimistic to believe that this will address all forms of risk.  The forms of risk will evolve as experience is gained in this area.  It would be helpful for DWI to produce more guidance on the risks it is reasonable to include, otherwise it can be very open-ended and lead to uncertainty concerning what constitutes due diligence.

Consultation Point 9

Do you agree that together, the proposed amendments to Regulations 27 and 28, and the new Regulations 16A and 26A are sufficiently robust to enable the revocation of the existing Regulations 26 to 29, which contain existing requirements as to treatment and the provisions for risk assessment, taking action and forensic monitoring for Cryptosporidium at those treatment works judged by the water undertaker or combined licensee to be “at significant risk”? Do you agree that this does not represent a reduction in the level of public health protection already afforded against Cryptosporidium? Do you agree that it will encourage innovation by the water industry, and in particular, will facilitate the use of inactivation, as well as removal technologies?

The proposed amendments to Regulations 27 and 28, and the new Regulations 16A and 26A do seem to be robust enough to revoke the existing Regulations 26 to 29.  We agree that the proposed amendments do have the flexibility to allow water companies to review alternative technologies for supplying wholesome water.  However unless DWI also provides strong guidance on what constitutes as all due diligence, companies may be reticent about installing new technologies.  It may be too risky, for example if companies were to introduce processes which inactivated rather than removed cryptosporidium oocysts.  It may be difficult to mount a defence if there was a cryptosporidium outbreak within their water supply area.  

Modifications to these Regulations are one part of a package of measures, which can provide the companies with an incentive to develop and install new technology.  One of the main priorities of any company must be whether the combination of the regulatory regime and the processes they are considering provides an acceptable level of risk and their compliance with their legal obligations.

Consultation Point 10

Do you agree that Regulation 31 should include the power for the Secretary of State and National Assembly for Wales, under certain circumstances, to require the person making an application for the approval of a substance or product to pay a charge? The charge would reflect the administrative expenses incurred by the Secretary of State in connection with obtaining independent expert advice on public health implications of the application.

We do not have a view on an administrative matters for the Secretary of State.  However, we do accept that it is prudent for the Secretary of State to obtain expert advice where necessary on public health issues.

Consultation Point 11

Do you agree with the revision of the sanctions in Regulation 33 so they no longer bear on the specific tasks relating to the carrying out of Cryptosporidium monitoring and treatment but are directed to the more general public health protection requirements of adequately treating and disinfecting water before it is supplied and complying with statutory enforcement notices in relation to a failure of treatment in relation to any danger to human health?

We note the alterations to the wordings on what would be considered to be a criminal offence.  In order for there to be a fair balance between the operation of water undertakers/combined licensees all of which are paid for out of customer revenue, sufficient guidance must be given to companies for them to be confident in what DWI means by all due diligence.  If this is not made clear water companies may build in unnecessary duplication and be more risk averse than is required to have adequate public health protection in what is essentially monopolistic domestic supplies.  There may need to be a balance between risk reduction and the costs of providing the public water supply.  Any such decisions must be based on clear soundly based evidence including an analysis of the costs alongside the benefits. 

Consultation point 12

Do you agree that Regulation 35 should be amended so that water undertakers are no longer required to maintain a record available for inspection by the public at all reasonable hours and free of charge at their offices, if this requirement was replaced by one of providing information on request within seven days and free of charge? Do you consider that it would be better to rely exclusively on the Environmental Information Regulations 2004?

It is important that consumers have easy access to water quality data.  This information can be put on water companies websites and made available free of charge 7 days a week.  Water companies could include information on water bills about what quality information is available on their websites.  However, the alternative suggested of supplying information within seven days free of charge is acceptable.

We note that Regulation 34 does not appear to require water licensees to prepare and maintain records similar to those as required by water undertakers.  Also Regulation 34(1):

· makes reference to Regulation 29, which is now proposed for omission and

· does not include reference to Regulation 16A, which is being introduced through these amendments.

Consultation Point 13

Currently the reports produced by water companies under Regulation 36 largely duplicate the annual reports of independently checked test results provided to local authorities by the Drinking Water Inspectorate. Do you agree that Regulation 36 should therefore be revoked with the result that water undertakers will no longer be required to produce an annual drinking water quality report for local authorities?

We agree that Regulation 36 should be revoked and that there should be no requirement on water undertakers to produce annual reports for local authorities as this information is available from the Drinking Water Inspectorate.  However, it is important for water companies to have a close relationship with Local Authorities and providing annual reports under Regulation 36 facilitated this.  DWI could consider publishing its proposed timetable for providing Local Authorities with water quality information and also guidance on what it considers to be a reasonable level of liaison between water companies and Local Authorities.

Consultation Point 14

Do you agree that the National requirement in Schedule 1 Table B Part II for prescribed values for the hydrogen ion parameter are no longer necessary and the indicator parameter status and specification provide sufficient safeguards and control for this parameter? Do you agree with the changes to pH values? Do you agree that the taste and odour standard should be the same as that in the Drinking Water Directive? Do you agree that Clostridium perfringens (including spores) should be added to the monitoring provisions in Schedule 3, Tables 2 and 3?

DWI has confirmed through water undertakers’ plumbosolvency optimisation programmes that the requirements of retaining pH value are unnecessary.  The revised pH values will also simplify and align with the Directive’s requirements.

The current standards for taste and odour are based on threshold value of 3 at 250C which is evaluated by a panel of people assessing the samples in the laboratory.  This is a structured but still subjective assessment without identifying the source of taste and odour and may not reflect the consumers’ perception of taste and odour.  This may be apparent from the comparison of compliance with taste and odour standards and number of consumers’ complaints received.  The proposed standard from the Directive (Acceptable to consumers and no abnormal change) has also a weakness due to the fact that it would be difficult to define what is acceptable to consumers.

Before proceeding with these changes, there should be a clear guidance from the DWI on the definition of this proposed national requirement.  How will ‘unacceptable’ to consumers and hence non-compliance with the proposed standard be defined and measured.  This guidance is also needed for abnormal change.

Only when a definition is available, will it be possible to assess the potential costs of this revision.  Otherwise it may be an open-ended commitment.  It may be suitable for application of cost benefit analysis – how much are consumers willing to pay for changing the taste and odour of the public water supply.

We do not have any comments on addition of Clostridium perfringens (including spores) to the monitoring provisions in Schedule 3, Tables 2 and 3.

Ofwat 30 March 2007.
Melinda Acutt, Director of Network Regulation
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