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Dear Ms Spry,

RISKED BASED REGULATION OF DISCHARGES TO WATER: ENCOURAGING BETTER ENVIRONMENTAL PERFORMANCE BY BUSINESS 

Thank you for inviting us to respond to your consultation and for the extension to the original deadline that has enabled us to do so.

We acknowledge that the EA’s proposals represent a fundamental change in environmental regulation and support the underlying principle that regulation should be risk based in that regulatory effort should directed towards controlling risk in a proportionate way. We also welcome the alignment of the proposals with the polluter pays principle and that, in accordance with the Hampton recommendations, they seek to reduce the administrative burden on the regulated companies.

In the remainder of this representation we have organised our comments as responses to certain of the specific questions raised in the consultation paper.

Q2
Do you support the proposal to apply four tiers to the implementation of OPRA according to the broad boundaries between high and low risk discharges outlined in section 5.2?

The consultation document does not make clear the number or proportion of water company STW discharges that would be subject to ‘full OPRA’. However, from the information given we would expect numbers to be similar to those currently having numerical limits for the basic sanitary parameters. Therefore we do not expect that the introduction of OPRA will result in any significant discontinuity in the environmental performance data we receive annually from the Environment Agency via the ‘MD109’ tables and publish each year in our ‘Levels of service for the water industry in England and Wales’ report. We would, however, seek the Environment Agency’s assurance on this point.

Q3
Do you support the factors we have chosen to determine banding within each of the five attributes?

While we support the choice of attributes that aim to reflect the environmental risk posed by a discharge to water by being an indicator either of hazard or likelihood of damage, we have some concerns relating both to the factors proposed to determine banding and to some of the attributes themselves. 

Complexity

· Complexity, as measured by treatment level/type, does not appear to us to be a good indicator of hazard. It is not so much the level of treatment at a site that is an indicator of the impact of plant failure as the particular treatment process that fails. Tertiary treatment at an STW may just be a polishing process that effects a relatively small reduction in the concentration of a pollutant eg reducing average BOD levels from 20mg/l to 10mg/l. By contrast, a secondary treatment process may typically bring about a reduction in BOD concentration twenty times this amount. Therefore, in terms of the organic pollutant load discharged, complete failure of the secondary treatment process at a (proposed) OPRA Band C or D works would be far more serious than complete failure of the tertiary process at a Band E works.

· Complexity may indeed be a better indicator of probability of failure than hazard. It might be argued that the higher the level of treatment at a site, the more process units and amount of E&M equipment there will be and the greater the chance that something will fail. We suggest this hypothesis could be tested by a study of existing sampling data from sewage treatment plants providing different levels of treatment. Nevertheless, if some correlation between Complexity and frequency of failure were to be identified we would still have reservations about including a Complexity attribute as it would then overlap with Compliance.

· There may be inherent overlap between attributes as proposed resulting in at least the potential for risk factors to be double-counted. Complexity can overlap with both the Emissions and Location attributes. For example, all other things being equal the river needs basis for consenting discharges will mean that a discharge consent will include tighter quality conditions where the final effluent from a treatment plant is discharged into a small stream than when the receiving watercourse is a major river. In such a case the level of treatment is at least in part a measure of the same environmental risk as the dilution factor. A STW having a discharge consent with numeric limits for List 1 Dangerous Substances may well have a granular activated carbon process in place. The environmental risk being assessed is the same one yet will attract the highest OPRA Band and Band score under both the Complexity and Emissions attributes.

· While we note that Complexity would only be scored for the type/level of treatment required by the consent and would not be influenced by any additional voluntary treatment process introduced by the operator, we question how this would work in practice. This question is prompted by Welsh Water’s Green Seas initiative which resulted in the installation of UV disinfection facilities at a number of coastal locations in an attempt to attain guideline standards at designated bathing waters. Although this action was voluntary, we understand that each of these sites now has a discharge consent with UV disinfection conditions attached.

We certainly agree that the OPRA system should not create barriers for operators to go beyond the bare minimum of statutory compliance and are aware of the risk that a Complexity attribute that effectively penalises higher levels of treatment might do just this. We have previously raised this issue with the Environment Agency at our meeting on 17 November 2006 and note that the same point was made by others at the 26 January 2007 workshop in Birmingham.

Location

· We agree that the dilution factor is an indicator of the assimilative capacity of the receiving water body but suggest it is not a sufficient measure of sensitivity as, for example, it does not take account of the use to which the water body is or could be put. We therefore suggest that consideration be given to incorporating additional information on characteristics specific to the receiving waters in the OPRA scoring system. Points could be awarded if the receiving waters were designated as sensitive under the Urban Waste Water Treatment Directive for example by virtue of their vulnerability to eutrophication or whether they are a designated bathing water requiring sewage effluent to be subject to UV disinfection (or equivalent) before discharge. 

Other attributes such as designations under the Freshwater Fish and Habitats and Wild Birds Directives could be incorporated. Thus, all other things being equal a discharge to a salmonid fishery would attract a higher OPRA score than one to a cyprinid fishery which in turn would score more highly than a discharge to waters not designated under the Freshwater Fish Directive. For inland waters the river quality objective and amenity value (high, medium or low) could also be incorporated. 

We acknowledge that introducing further factors to better assess the sensitivity of a location and hence the environmental risk it is subject to will only serve to increase the overlap between the Complexity and Location attributes, but this is perhaps only an additional reason to review the need for a Complexity attribute.


Compliance

· We support the incorporation of a measure of a discharger’s track record as an indicator of environmental risk. However, with the amount of performance data that is available it strikes us as unnecessarily constrained to limit the measure to a simple assessment of compliance against the standards set down in the consent. Two companies may each have excellent compliance ratings, though one may have had a few ‘near failures’ through a deliberate policy of ‘sailing close to the wind’ to minimise operational costs. The other company may have elected to operate with more headroom by operating its works to beat the consent conditions by a clear margin. Each company will score similarly for the Compliance attribute but their operations policies clearly represent a different risk to the environment.

It is also odd that a set of proposals that seek to encourage operators to “achieve the best possible sustainable performance of their treatment plants all of the time to minimise their environmental impact, rather than do just enough to meet the consent conditions” do not more obviously reward operators for doing so.

As part of our monitoring of trends in serviceability of companies’ sewage treatment assets, Ofwat has recently started to collect data on STW performance against certain threshold levels of SS, BOD and ammonia rather than just the consented standard. Trends in the data inform underlying performance of sewage treatment works. We have found that in certain circumstances this highlights the need for a company to review its maintenance, design and training policy and practice, and these metrics provide a means of tracking the outcome of change. We believe that the OPRA system could make use of this data, now collected each year via the June Return (Table 16b)

The data, albeit presented as a current year forecast, essentially reports on three kinds of events in the Environment Agency’s sample results. These are where a works has sample results that are:

· Over half the consent value,

· Over the consent value, and

· Over twice the consent value.

The current year forecast is based on sample results for each of the past three years. We have this data on SS and BOD parameters from JR2000, and we started capturing data on ammonia last year. We would not wish to lose this particular diagnostic capability, which covers all WaSC STWs with numeric consents serving a population equivalent of over 500, through loss of such data gained from the EA’s current sampling regime.

Q4
Do you support the range of scores we have chosen for each band within each of the five attributes?

We would make a very general point here about the design of the scheme. Whereas risk is normally quantified by multiplying impact by probability, the scheme as proposed departs from convention by merely adding the scores of the respective attributes. We suggest consideration be given to altering the scoring system to avoid this potential criticism.

Q6
Do you support the following allocation of bands to operators who do not submit their operator performance questionnaires: D for the operator performance attribute in the first year of implementation, increasing to band E in the second year?


We support incentives to provide data but would question how the Environment Agency propose to deal with ‘weak’ data as opposed to missing data?

Q8
Do you support the principles we seek to achieve in improving our approach to compliance assessment of consented discharges?

We welcome the Environment Agency’s modernising regulation agenda and the approach to regulation described in Delivering for the environment. We recognise that the proposals in the current consultation are underpinned by principles that align with those set down by the Better Regulation Task Force in its report, Independent Regulators (October 2003). Consequently, we broadly support the Principles of a future regulatory approach as set down in section 10 of the consultation document. 

Regarding our support for the proposal to provide incentives for companies to go beyond the bare minimum of statutory compliance, we would offer the following qualification. Positive behaviour that contributes towards the achievement of sustainable development is to be encouraged. However, there is inevitably a cost associated with such discretionary improvements (not necessarily limited to financial cost) and we would want to be clear that in each case the improvement was shown to be worthwhile. We would expect the improvement to represent good value, be affordable and enjoy broad customer support. In assessing the environmental benefits a holistic view is needed. It would be perverse indeed for there to be a regulatory regime which was effective in incentivising companies to deliver very high water quality if this was at the expense of ever larger carbon footprints. We are conscious that in certain situations the fixed emissions standards of the Urban Waste Water Treatment Directive (UWWTD) means that performance at certain locations is already better than can be justified by environmental considerations.

We would also not wish to see voluntary improvements beyond the minimum legal requirement subsequently secured by ratchetting consent standards to ensure that deterioration of the receiving waters back to the original quality standard could not occur. We would like to better understand how the Environment Agency’s ‘No deterioration’ policy is applied in such circumstances (if at all).

A final point here is that intention that operators be rewarded with lighter scrutiny if they can show good environmental performance might be thwarted by the UWWTD which sets down a minimum annual number of samples to be collected and tested depending on the population equivalent served by the treatment plant. Consideration needs to be given as to the degree to which this constraint may limit the incentives the Agency is hoping to rely on. 

Q11
Do you support the introduction of operator self-monitoring where end of pipe compliance assessment is the appropriate form of regulation?

We are equivocal on the question of operator self monitoring (OSM). In principle we believe that this activity should be carried out by whichever competent authority can do it most efficiently. At first sight a change to OSM would appear to offer new synergies (eg with companies’ existing UWWTD monitoring activities) at the expense of others (Environment Agency staff would still need to make similar journeys as they do now to sample river water quality). We understand that the trials carried out in 2006 to explore OSM that the savings to be made from ending the Charges for Discharges scheme were unlikely to cover the additional costs incurred by companies in collecting, analysing and reporting on effluent samples. Indeed the Regulatory Impact Assessment information set out in section 12.5 indicates a net increase in costs of £5 million in moving to OSM (though it was not clear whether this was an annual cost, one-off cost, or net present cost evaluated over a period of time). We would not be prepared to recognise the inefficiency implied by a net increase in company operating costs in price limits. Customers should not pay more simply because the same activity is being carried out by a different body.

Q15
Do you support the way in which we propose to alter charges to reflect the phased take up of the revised consent compliance approach?

We believe that costs should reflect the regulatory effort required to monitor discharges and that this effort should be proportionate to the environmental risks posed by the discharges. In moving to an OPRA based charging system we recognise that although across the board the change should be broadly cost neutral, perhaps at sector level and certainly at company level, this is unlikely to be the case. This being so, we believe the detail of the charging scheme should be designed such that there are no significant cost shocks and that any significant variations from current costs should be phased in over a period of time, taking due account of affordability.

Finally, we welcome the Agency’s intention to continue the consultation process and look forward to contributing to the thinking in the further development of a risk based approach to regulation. Should you wish to discuss any aspect of this response please contact Kevin Ridout at this office on 0121 625 1466 or at Kevin.ridout@ofwat.gsi.gov.uk . 

Yours sincerely

DR MELINDA ACUTT

DIRECTOR OF NETWORK REGULATION

