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1.  Introduction 

1.1 Purpose of the licensing and eligibility consultation

This is the consultation on eligibility, licensing, customer transfer protocol and strategic supplies (‘licensing and eligibility’).  The consultation paper sets out Ofwat’s
 proposed policy and provides draft guidance on several critical parts of the new water supply licensing (WSL) regime.  This paper informs water undertakers
 and licensees of how to assess the eligibility of a customer’s premises.  It advises potential water supply licensees and water undertakers how to apply for a Water Supply Licence and how we intend to enable customer transfers to take place from one water supplier to another.  It also makes water undertakers and licensees aware of new customer agreements that will not require reassessment of the eligibility threshold, and how we intend to manage modifications to the licences. 

The consultation sets out the processes and guidelines that we expect each water undertaker and licensee to follow for each critical part of the regime.  It specifies how we expect water undertakers and licensees to deal with disputes and, where relevant, it asks for views on our approach. 

This consultation paper consists of the policy papers considered by the licensing and eligibility advisory group.  It is intended to give stakeholders an understanding of various important parts of the WSL regime.  It does not cover conditions under which water undertakers and licensees will operate and the terms on which licensees will agree access
 to water undertakers’ supply systems
.  These are included in our consultations ‘Access code guidance’, ‘Policy proposals on exemption and exceptions regulations’ and ‘Conditions of Water Supply Licences and modifications to water undertakers’ conditions of appointment’. 

1.2 Structure of the licensing and eligibility consultation

The paper is structured as follows:

· section three sets out the draft guidance on eligibility and includes the draft Regulations on New Customer Exceptions;

· section four contains our draft guidance for applying for a Water Supply Licence and includes the draft Regulations;

· section five explains the customer transfer protocol;

· section six contains our draft guidance on the application of strategic supplies; 

and

· section seven outlines collective modifications of Water Supply Licences and includes the draft Regulations.

Regulatory impact assessments (RIAs) guidance can be found in appendix 1.  RIAs have not been developed for the draft Statutory Instruments as the Department for Environment, Food and Rural Affairs (Defra) and the Welsh Assembly Government (the Assembly) consider the impact of their Regulations to be negligible.  However, respondents are invited to consider the RIAs and include relevant comments on this in their response.

Following consultation, sections three to six of this consultation paper will be developed into four separate Ofwat guidance notes that will be published during summer 2005.  Sections three, four and seven of this consultation will inform the drafting of final Statutory Instruments which will be made by the Secretary of State and the National Assembly for Wales in spring and summer 2005.  The Regulations, once agreed, will be stand-alone documents and will not have accompanying policy papers as they do in this consultation. 

1.3 Next steps

We invite your views on:

· all areas of guidance included in the consultation, including the draft Statutory Instruments;

· additional issues that you think need to be considered, what these issues are and how they should be dealt with;

· whether our proposals are practical; and

· whether our proposals are likely to cause problems, what these problems are and how they can be resolved. 

We have also identified specific questions in each section of this paper.  We welcome your views on these.

Please send your responses by 28 January 2005 to:

Christina Chadwick

Competition Policy Team

Office of Water Services

Centre City Tower

7 Hill Street
Birmingham

B5 4UA

Or by e-mail to: christina.chadwick@ofwat.gsi.gov.uk

All responses will be placed in our library and made available to the public.
2.  Overview of water supply licensing consultation papers

This section outlines the new WSL regime and explains the links between the four consultations that Ofwat, Defra and the Assembly will produce in autumn/winter 2004-05.

2.1 Water supply licensing regime

The Water Act 2003 (WA03) amends the Water Industry Act 1991 (the WIA91)
 to extend opportunities for competition within England and Wales.  Among other things, it provides a specific framework for access to the public water supply system within England and Wales.  The relevant provisions within the WIA91 were included in the light of responses received by Defra and the Assembly to their joint public consultation on ‘Extending Opportunities for Competition in the Water Industry in England and Wales’ (July 2002). 

From autumn 2005 customers who are likely to be supplied with at least 50Ml/yr in a set of premises will be able to purchase water from either their existing water undertaker or from a water supply licensee. 
Extending opportunities for competition will increase customer choice and should lead to keener prices, innovation and the provision of new and improved services for customers.  The new provisions in the WIA91 are set within the Government’s wider objectives, which are: 

· to protect public health, and ensure that the industry continues to deliver a safe and secure water supply;

· to protect and improve the environment;

· to meet the Government’s social goals including affordability of water supplies; and

· to safeguard services to customers.

2.2 Water Supply Licences

The WIA91 permits access to a water undertaker’s supply system by a licensee for the purpose of supplying a customer’s eligible set of premises.  Prospective suppliers will need to obtain a Water Supply Licence from us in order to compete with water undertakers in the supply of water through the water undertakers’ supply systems.  Prospective suppliers can either apply for:

· a ‘retail’ Water Supply Licence, which entitles the holder to purchase a supply of water from a water undertaker and to retail it to a customer’s eligible set of premises; or 

· a ‘combined’ Water Supply Licence, which is a retail licence with a supplementary authorisation that enables the holder to introduce water into a water undertaker’s supply system and to retail that water to a customer’s eligible set of premises.

There are approximately 2,300 customers at eligible premises spending in total about £210 million on water each year (2002 figures).  Eligible premises are defined in the WIA91 as non-households where annual consumption is likely to be not less than the defined eligibility threshold, currently set at 50Ml/yr.  In addition, premises may only be supplied by one licensee at any time.  Along with the Environment Agency and Drinking Water Inspectorate (DWI), we will undertake a review of the licensing framework, including the 50Ml/yr threshold, within three years of the start of the regime.  The timing of when that review will take place will depend on whether the regulators have enough information to undertake such a review in that timescale.

2.3 Legislative framework

As well as the primary legislative framework, the WIA91 provides for the making of secondary legislation.  Alongside Defra and the Assembly, we are developing this secondary legislation.  We must also issue statutory guidance and will provide non-statutory guidance.

DWI has been granted extended powers under the WIA91 to regulate water supply licensees and water undertakers.  The offence of supplying water unfit for human consumption under section 70 WIA91 has also been extended to enable DWI to prosecute water undertakers, licensees and their contractors in the event of such incidents.  DWI will play an important role in the licensing process to ensure potential licensees are technically competent.

The Environment Agency continues to be responsible for regulating access to water resources, including managing the abstraction/licensing regime.  It assesses company drought and water resource plans on behalf of the Government, and will continue to have a role in assessment when these plans become statutory.  
Under the WIA91, a Consumer Council for Water (CCW), independent of Ofwat, will replace the present WaterVoice arrangements.  Its function will be to represent and protect the interests of all customers.  The CCW will represent the interests of customers at both eligible and ineligible premises under the new competitive regime.

Water undertakers will remain vertically integrated companies
, with responsibility for all elements in the water supply chain.  Water undertakers must, however, provide access to licensees under terms that comply with the WIA91 and subsequent guidance.  For example, access terms, including charges, must comply with the costs principle
 set out in section 66E WIA91.  Water undertakers and licensees will be required to reach individual agreements on terms that comply with the WIA91 and Ofwat’s statutory guidance.  Water undertakers will have a duty to provide access, subject to certain conditions.  The duty to provide access does not apply if, in certain circumstances, access would put at risk the water undertaker’s ability to fulfil certain of its existing or future obligations, where complying would contravene prescribed requirements of the Water Supply (Water Fittings) Regulations 1999, or where providing access would require the water undertaker to incur unreasonable expenditure in carrying out certain works.

Ofwat will have the power to make determinations to resolve disputes between water undertakers and licensees on matters such as access terms and charges and whether a set of premises is eligible.  In making determinations, we will refer to the appropriate legislation and published guidance and our decisions will be binding.  We will consult DWI where water quality issues are involved.  We expect parties to attempt to resolve disputes between themselves, before asking us to intervene.  We intend to issue clear guidance to minimise the need for determinations.

2.4 Licence and appointment conditions

Under the current regime, water undertakers operate according to their instruments of appointment.  This will continue to be the case under the new WSL regime, although there will be some modifications to the existing conditions of appointment.

We normally make changes to water undertakers’ conditions of appointment with the water undertakers’ agreement or, without this, following a successful reference by us to the Competition Commission on public interest grounds.  However, the WA03 provides for modifications to be made to conditions of appointment, where necessary or expedient to implement the licensing provisions in the WIA91, without the need to obtain water undertakers’ agreement and without the need to make references to the Competition Commission (paragraph 4, schedule 4 WA03).

Licensees will operate according to a Water Supply Licence, which will be of different construction to water undertakers’ instruments of appointment.  Licences will have standard terms and conditions that will govern how licensees operate, together with specific individual conditions where appropriate.

Along with Defra and the Assembly, we consulted on the policy for our proposed standard licence conditions for licensees and proposed modifications to water undertakers’ conditions of appointment in February 2004
.  A further consultation on the draft legal text of both types of conditions will be published in November 2004, and will explain what responses we had to our policy proposals and how we have taken them forward. 

2.5 Industry involvement in the development of the regime

In February 2004 we established a sponsor group, a regulators group and two industry advisory groups to assist with the development of the detailed guidance and secondary legislation necessary to implement the new WSL regime.  These groups have helped us to develop guidance and mechanisms that are practical, relevant and ‘fit for purpose’, and to address the major issues prior to implementation.  The current membership of the groups is outlined below.

Ofwat, Defra and the Assembly have taken careful note of the groups’ discussions.  However, the Government’s broader policy framework, its objectives and the legislation govern the final policy decisions.

Figure 1 below outlines the structure and inter-relationships of the groups.
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Figure 1: Structure and inter-relationship of the groups

2.5.1 Industry sponsor group 
The sponsor group comprises members from a senior level within their particular stakeholder constituency.  It has assisted with ensuring that each advisory group achieved its milestones, that there was consistency between the groups, and that differences of view between stakeholders within the groups were addressed.  The group has met every three months.  

While the group has concluded its task of providing assistance to ensure the success of the advisory groups, it will now continue its role of ensuring that the project is on time and successful and until the regime starts that it meets the needs of all stakeholders, as far as is legally possible. 
2.5.2 Industry advisory groups

The two industry advisory groups advised on the development of the new licensing regime.  The groups met every month from February to September 2004 and discussed the following areas: 

· access (combined and retail supply) price and non-price terms;

· strategic supplies;

· licensing and eligibility issues;

· customer transfer protocol; and

· exemptions and exceptions from the new prohibitions.

The groups’ work in identifying and developing the main issues has largely been concluded.  However, as we indicated in December 2003, we have reviewed the operation of the advisory groups, and decided it would be appropriate to create one new advisory group to take forward the technical implementation of the main policy areas, and where appropriate to continue to develop the policy.  Part of the new group’s work will be to consider issues that arise from the consultations.  The group will need to retain its current level of technical expertise and, where necessary, enhance that with other members with particular skills.  We envisage a group of around 15 members, with some attending only when the issue relevant to them is discussed.  We have asked the existing group members to consider whether they want to continue their membership or to nominate new members.

2.5.3 Regulators group

This group co-ordinates the work of the various regulators including the preparation of any secondary legislation that needs to be made by the Secretary of State for Environment, Food and Rural Affairs and the National Assembly for Wales.  This group comprises members from Ofwat, Defra, the Assembly, DWI and the Environment Agency, and meets every three months.  It will continue to operate until the regime takes effect.

2.6 Timetable

Table 1 outlines the key events in the implementation process along with the timetable and the actual dates for events that have occurred.  Italics indicate future events.
Timetable
Activity
Date 





Autumn 2003
Water Act 2003 received Royal Assent 
20 November 2003


Ofwat published information paper
5 December 2003

Winter 2003 to autumn 2004
Ofwat hosted first implementation workshop
12 January 2004


Ofwat, Defra and the Assembly consulted on licence and appointment conditions policy (see www.ofwat.gov.uk/aptrix/ofwat/publish.nsf/Content/WSL0104)
27 February 2004


Inaugural meetings of industry advisory groups
February 2004


Ofwat, Defra and the Assembly produced policy documents and presented these as discussion papers to advisory groups 
February to September 2004

Autumn 2004 to spring 2005
Ofwat, Defra and the Assembly consult on:

· Legal text of Statutory Instruments. 
· Guidance notes.
October/November 2004


Ofwat hosts second implementation workshop
5 November 2004


Ofwat, Defra and the Assembly consult on legal text of licence and appointment conditions
November 2004


Ofwat, Defra and the Assembly consult on policy proposals on exemption and exceptions regulations
December 2004


Ofwat publishes final guidance on access terms and charges


Spring 2005 to summer 2005
Water undertakers publish access terms and charges 



Ofwat publishes final guidance notes


Summer 2005
Final standard licence conditions and conditions of appointment published by Defra and Ofwat



Applications for first water supply licences


Autumn 2005
Licensed water supply regime commences 



Ofwat grants first water supply licences


Table 1: Timetable of key events and dates of the implementation process

2.7 Consultations

The four consultations for this autumn/winter 2004-05 are summarised below. 

Access code guidance: This includes the terms under which water undertakers must provide access to licensees on terms which comply with the licensing provisions of the WIA91 and our access code guidance.
Licensing and eligibility guidance: This includes the following policy areas:

· Guidance on eligibility – outlines the requirements that must be satisfied for a set of premises to be eligible to be supplied by a licensee. 

· Guidance on application for a Water Supply Licence – sets out the process for applying for a Water Supply Licence.

· Customer transfer protocol – sets out the process and procedures that water undertakers and licensees will need to follow when a customer switches supplier.

· Strategic supplies – sets out the circumstances under which we will determine whether one or more introductions of water constitute a supply of water that is strategic.  An introduction of water is a strategic supply where without that introduction being made, there is a substantial risk that the water undertaker would be unable to maintain supplies to its own customers as well as supplying the relevant licensee’s customers’ domestic needs.

· Collective modifications – sets out how licensees’ standard licence conditions can be modified from time to time where this is necessary in order to reflect the development of competition and the water industry.

Policy proposals on exemption and exceptions regulations: This is to be published in December 2004.  The WIA91 prohibits access to a water undertaker’s supply system for anyone that is not a licensee, or in some circumstances, another water undertaker.  This will outline the type of arrangements that are and are not likely to be prohibited under the WIA91 licensing regime and will consider the various options for ensuring that disruption to existing arrangements is minimised.  The paper will set out the proposed exemptions and/or exceptions to the prohibitions, including the draft Regulations.

Legal versions of conditions of Water Supply Licences and modifications to water undertakers’ conditions of appointment: These are to be published in November 2004.  These will set out the WSL conditions and the changes that will be made to water undertakers’ conditions of appointment to enable the new licensing regime to start.  The consultation on the policy related to the conditions (WSL 01/04) was carried out in February 2004.  The responses to that consultation have informed the legal drafting of the conditions.

These four documents, along with the WIA91, provide a complete picture of the framework for the new WSL regime and identify the links between them.  We invite comments from all stakeholders on all four of the documents.  However, figure 2 overleaf shows which parts of the consultations are of particular relevance to the role of each group of stakeholders in the new regime. 


Figure 2: Relevance of consultations for stakeholders

3.  Guidance on eligibility
3.1 Scope of guidance

Section 17A(3) WIA91 sets out the requirements that must be satisfied for a set of premises to be eligible to be supplied by a licensee.  Each of the three criteria below must be satisfied in order for a customer’s premises to be eligible: 

· the customer’s premises must not be household premises (as defined by section 17C WIA91);

· when the licensee first enters into an undertaking (as explained in section 3.5 below) with a customer to give the supply, the total quantity of water estimated to be supplied to the premises annually by the licensee must be not less than 50Ml, (the ‘threshold requirement’) (as defined by section 17D WIA91); and

· the premises may only be supplied by one licensee at any time (but may be supplied by a licensee and one or more water undertakers). 
In all cases and for all aspects of eligibility, the onus is on the licensee to ensure that the premises of a potential customer are eligible in accordance with this guidance.  Unless doing so in pursuance of its licence, it is a criminal offence for a licensee to use a water undertaker's supply system for the purpose of supplying water to any premises of a customer or for a licensee to introduce water into a water undertaker's supply system.  This means that it is a criminal offence for a licensee to breach any of the eligibility requirements set out above.  In addition, any licensee who contravenes the eligibility requirements will be in breach of its licence and may face enforcement action by us under section 18 WIA91.  A licensee should therefore seek its own legal advice if it is unsure whether a customer’s premises are eligible.
This paper provides guidance on how to assess whether premises are eligible to be supplied by a licensee.  It includes guidance on what constitutes a single set of premises, the definition of ‘non-household’ premises, and how to measure the supply volumes to calculate whether the threshold requirement is met.  However, there are circumstances that change the nature and shape of a set of premises in such a way that it may no longer be eligible.  For example, a site that meets one of the criteria in section 3.3 below might split into separate premises, in which case the licensee will need to assess the eligibility of each separate new set of premises.  In other cases, the set of premises might change its use to become a household.  The onus is on the licensee to ensure that any set of premises that it supplies is still eligible and must stop supplying a set of premises that is no longer eligible.

This guidance has been prepared on the basis of a 50Ml/yr threshold.  It has been developed with input from industry participants, and provides examples for clarity.  These examples are not exhaustive. 

Customers, licensees and water undertakers should consult this guidance when checking that a customer’s premises are eligible. 

3.2 Water undertakers’ obligations

Sections 66A to 66C WIA91 set out the duties on water undertakers to provide a supply of water to a licensed water supplier and/or to permit a licensee to introduce water into the water undertaker’s water supply system.  These sections also set out the circumstances in which water undertakers’ duties under section 66A to 66C WIA91 do not apply. 

3.3 Premises

This part of the guidance is made under section 17A(9) WIA91 and is subject to the approval of the Secretary of State who must first consult the Assembly. 

The WIA91 does not define ‘premises’ for the purpose of assessing eligibility.  Premises can include buildings or land.  Licensees can only supply customers at single sets of eligible premises.  Each set of premises must qualify individually.  Customers cannot aggregate consumption at more than one set of premises in different locations in order to reach the eligibility threshold.  Some groups of properties may constitute a single set of premises in certain circumstances.  However, a water undertaker does not have a duty to provide a supply of water to a licensee if both the first and second conditions below are satisfied, or if the third condition below is satisfied:

· first:

(a)
a set of premises consists only of land, ie does not include a building, or 

(b)
the supply is not for domestic purposes (see section 3.4 of this paper for a definition of domestic purposes); and 

· second, to provide a supply would: 

(a)
impose unreasonable works expenditure on the water undertaker in order to ensure that it could continue to meet existing water supply obligations or probable future obligations to supply water to buildings for domestic purposes, or

(b) otherwise put at risk the water undertaker’s ability to meet these obligations.

·   or third, there is a relevant contravention as determined in Regulations made under section 66A(6) WIA91 in relation to the water fittings used or to be used in connection with:

(a) the supply of water to the premises to be supplied by the supplier; or

(b) the use of water in those premises.

Licensees and water undertakers will be expected to reach agreement on the terms and conditions for retail supply and/or the introduction of water into the water undertaker’s supply system.  In the absence of agreement, we can determine the terms and conditions that shall apply.  Licensees and water undertakers should refer to our access code guidance for details of the terms and the determination process.

The definition of premises in this paper applies both to the requirements in section 17A(3) WIA91 and to the assessment of whether a person is prohibited from using a water undertaker’s supply system to supply the premises of a customer (section 66I WIA91).  The two provisions need to be interpreted consistently. Licensees and water undertakers should therefore refer to our consultation on ‘Policy proposals on exemption and exceptions regulations’, which relates to sections 66I and 66J WIA91, for further details. 

3.3.1 Defining the boundary – the extent of a set of premises

When assessing eligibility, it is important to define the extent of a customer’s premises to ensure that it is a single set of premises.  This is a question of law and fact and should be based on the criteria set out below.  A set of premises may not receive a supply from more than one licensee at a time.  It is therefore important that licensees take account of this when establishing the extent of a potential customer’s premises.  In addition, the threshold requirement must be met within the boundary of a single set of premises.  

Existing case law on the meaning of premises must be treated with caution as the extent of premises should be assessed in the particular statutory context.  However, there may be some common themes.  The intention of the new provisions is to capture the idea of a single water customer at a single set of premises.  The extent of premises should be assessed by reference to the buildings, other similar structures and/or areas of land for the benefit of which water is being, or will be, supplied.  For example, a set of premises could be one or more buildings or similar structures, together with such associated land, amenities and services as are used for the benefit of the purposes of the building.  The new licensing provisions do not intend to change most existing arrangements whereby water undertakers supply water on a large user tariff to single customers at single sets of premises.  Therefore, a good starting point may be a water undertaker’s existing assessment of whether a group of properties amounts to a single set of premises.  However, some adjustments to certain existing assessments may be necessary, as different water undertakers may have used different assessment criteria to date.  

There will be a single set of premises if: 

(i)
it is located within a single boundary and is occupied by a single customer (single boundary premises);  

(ii) it consists of co-located buildings, other similar structures and/or land occupied by one customer either which have adjoining boundaries or which are separated only by transport infrastructure (common occupation co-located premises); or

(iii)
it consists of a single building or co-located separately occupied buildings, other similar structures and/or land with all four of the characteristics below:

· with common buildings or land management; 
· which have adjoining boundaries or are separated only by transport infrastructure;

· which are served by a self-contained common water supply system that does not belong to a water undertaker; and

· where there is a single customer that is liable for water bills. (common management co-located premises).

If a set of premises meets criteria (ii) or (iii), the criterion (i) cannot be applied to any part of it as a means of reducing the area of the premises in order to allow the reduced premises to fit the eligibility requirements. 

i) Single boundary premises

In most cases, single boundary premises for these purposes will be the same premises that the relevant water undertaker supplies with water.  The boundary will usually be clear from the land register or from the property deeds.  A single customer does not mean a single legal or natural person.  A single customer means a single economic entity or business which is liable for water bills.  A single set of premises can have more than one meter and the number of meters is not necessarily a good indication of whether it is a single set of premises or not.

Appendix 2 shows some examples of the application of the single boundary rule.

ii) Common occupation co-located premises

A set of premises can be eligible as a single set of premises even if separated by transport and major through-traffic infrastructure.  An example is the National Exhibition Centre in Birmingham.  Examples of transport infrastructure include public highways, railways, other public rights of way and watercourses.  For example, a customer might have two sites, located on either side of a public highway, whose water consumption when added together meets the threshold. 

A set of co-located premises that is separated by anything other than transport infrastructure and its directly associated land is not eligible.  For the purpose of clarity, an example of a co-located premises that is not eligible is a set of premises separated by, for example, common land.  Furthermore, a set of co-located premises that is separated by a combination of common land and transport infrastructure is not eligible because the existence of common land (ie ‘other than transport infrastructure’) makes the premises ineligible.  

Appendix 2 provides some examples of the application of the common occupation co-located premises rule.

iii) Common management co-located premises

A set of co-located premises can be eligible when occupied by several persons who enjoy common water distribution services with common buildings or land management and a single customer that is liable for water bills.  For example, a developer might sell or lease plots of land to industrial and commercial users on an industrial park.  The sites might together be eligible if one organisation, which is liable for water bills, manages the sites and the self-contained water distribution system.

If a development comprises co-located industrial and commercial properties and houses, the houses located on the development will only be considered part of the single set of premises if they are commonly managed with the other industrial and commercial properties and are not billed directly for water.  The other criteria in category (iii) will also need to be met. It is likely that most houses would be separately managed and therefore premises in their own right.  Houses which are separate premises would fall under the definition of household premises as described in section 3.4 of this guidance. 

Our interpretation of ‘single customer liable for water bills’ does not include a billing agency arrangement under which a managing agent acts as the ‘post box’ for the individual occupiers of the commonly managed land.  It only applies where the managing agent is personally liable for the bills. 

In addition, it will not necessarily be possible for two completely separate businesses to create a set of eligible premises by simply joining their pipe networks together and for one of them to be liable for the bills of the other.  First, in most cases, the two businesses will not have common buildings or land management.  Second, in many situations the businesses will not have adjoining boundaries or be separated only by transport infrastructure.  Third, in some cases it will not be possible to join the two water pipe networks without using the water undertaker’s supply system.  

Appendix 2 provides some examples for illustration of the application of the common management co-located premises rule. 

Q1:  Do you agree that section 3.3.1 above correctly identifies the types of premises that may be eligible under the WSL regime?  If not, what definition of premises would you suggest and why?

Q2:  Do you agree that the examples in appendix 2 are consistent with section 2.3.1 of the guidance?  Do you have other examples that are not represented above?

3.4 Household and non-household

3.4.1 Domestic/non-domestic use and household/non-household premises
This part of the guidance is non-statutory and is subject to any Regulations that may be made by the Secretary of State or the National Assembly for Wales under section 17C(3) WIA91.

The WIA91 provides for the supply of water for domestic and non-domestic purposes.  This describes the primary purpose for which water is used.  It does not affect the non-household requirement for eligibility. 

Section 218 WIA91 defines water used for domestic purposes to include water used for drinking, washing, cooking, central heating and sanitary purposes.  

Section 17C WIA91 defines household premises are those in which, or in any part of which, a person has his home and the principal use of the premises is as a home.  For example, a hospital uses water for domestic purposes, but it is a non-household for the purpose of water supply competition because the main use of a hospital is not as a home.  Under these circumstances, the use of water for domestic purposes does not affect the hospital’s eligibility to be supplied by a licensee.

A set of premises that meets the single set of premises requirement described in section 3.3 must then meet the requirement in section 17A(3)(a) WIA91 that the premises are not household premises. 

The list in this guidance takes account of and, where relevant, is consistent with definitions of the use of premises under different legislation.  For example, amendments to the WIA91 made by the Water Industry Act 1999 (WIA99) removed water undertakers’ powers to disconnect a water supply for non-payment from a given list of premises.  However, the lists are not identical because they are used with different policy goals in mind.  For example, under amendments to the WIA91 made by WIA99, a university and a private dwelling house are both listed as premises that cannot be disconnected for non-payment of its water bills.  However, for the purposes of this guidance a university is potentially eligible for a supply by a licensee whilst a house is not, although similar disconnection provisions apply.

The list in appendix 3 should be used when considering for the purposes of WSL whether a set of premises is a household or not.  Appendix 3 shows examples of premises that are designated as household and non-household premises for the purposes of competition, if they meet the single set of premises requirement in section 3.3 above.  For example, a hospital that is a separate, single set of premises is designated as non-household.  Similarly, health accommodation such as nurses’ halls of residence is designated as household if it is a separate, single set of premises.  In practice, however, health accommodation which is on the same set of premises as a hospital could be classed as non-household along with the hospital if the principal use assessment criteria set out below are met. 

Q3:  Do you agree that the list in appendix 3 is correct for the purposes of water supply licensing?  If not, what amendments would you suggest and why?

3.4.2 Principal use

Having considered the circumstances of a particular case against the list of household and non-household premises in appendix 3, a licensee or customer might find that a single set of premises has both a household and a non-household use.  For the purposes of WSL competition and this guidance, household premises are those in which, or in any part of which, a person has their home, and where the principal use of the premises is as a home.  For example, a hospital site might consist of a main building (ie where the main use is not as a home) and another building containing nurses’ living quarters (ie where the main use is as a home).  In these circumstances, it is likely that the premises as a whole will be regarded as non-household, provided that the set of premises complies with the criteria below.  

Each of the following must be satisfied when considering principal use of the premises: 

· The household part of a set of premises must be dependent in some way on the non-household part.  For example, a university hall of residence is dependent on the university that it belongs to, because there would be no need to have halls in the absence of the university.  Similarly, health accommodation is dependent on the hospital that it belongs to because there would be no need for the health accommodation in the absence of the hospital.

· The principal use of a set of premises will only be non-household if the bulk of water supplied is consumed for its non-household use.  We consider that, at a threshold of 50Ml/yr, ‘bulk’ means at least 80%. 

If the principal use of a set of premises is not readily discernible even when the two criteria above have been applied, we can help resolve disputes.  This will be done on a case-by-case basis. 

Q4:  Do you agree that the above criteria correctly identify the principal use of a set of premises that has both a household and non-household use?  If not, what criteria would you suggest and why?

3.5 Volume threshold

This part of the guidance is made under section 17D(3) WIA91 and is subject to the approval of the Secretary of State, who must first consult the Assembly.
Section 17D sets out the threshold requirement.  At the time the licensee first enters into an undertaking with a customer to supply the premises, the quantity of water to be supplied annually to the premises by the licensee will be not less than 50Ml.  The threshold relates to the amount of water supplied by a licensee using water undertakers’ supply systems.  A water undertaker’s supply system is defined in section 17B(5) WIA91.  The amount of water that a customer receives by means of private supplies does not count towards assessing whether the threshold is met.

3.5.1 When does the threshold bite?

3.5.1.1 Premises

The word ‘undertaking’ is wider than the word ‘contract’ or ‘agreement’ in ordinary contract law.  Ofwat interprets this to mean an undertaking may be entered into once the principal commercial terms of an agreement have been agreed between commercial managers, but before the legally binding contracts have been finalised and signed.  However, it will be easier to demonstrate that an undertaking has been entered into once legally binding agreements have been signed.  An undertaking may also encompass a number of successive agreements on similar terms. 

Water use will only have to be assessed when a licensee first enters into an undertaking with a customer to supply any particular set of premises.  As long as the threshold requirement is met at the premises at this time, a customer can continue to be supplied by the same licensed water supplier even if consumption at those premises falls below the threshold.  This is in order not to discourage customers and licensed water suppliers from implementing water efficiency measures subsequent to the customer switching.  Offering such measures could be a proper part of a licensee’s competition strategy.  However, if there is an interruption in the supply by a licensee (because a customer enters into an undertaking with a different licensee, for example), the threshold requirement will have to be reassessed. 

Where a customer reduces its demand below the threshold for any reason after the time that the licensee agrees to make the supply, it will continue to be allowed to take supplies from the licensee.  This is because this would be part of the same undertaking.  Alternatively, the customer could choose to be supplied by the incumbent water undertaker.  However, the customer will not be allowed to transfer to another licensee unless that customer meets the threshold at eligible premises at that time. 
In some cases, a set of premises may close temporarily either through planned or unplanned circumstances.  Where a set of premises has a planned closure for several months in every year, and so does not require a supply during this period, the assessment of the threshold requirement would have to take this into account.  Therefore, each time a set of premises re-opens after a planned temporary closure, there will have been no interruption in supply as the terms of the planned closure will have already been provided for in the undertaking. 

A set of premises may also close temporarily and unexpectedly and may not need a supply of water.  When the customer re-opens its premises the supply will not have been interrupted because the parties did not intend to terminate their commercial relationship.  Again, the threshold requirement will not be re-applied. 

Therefore, water use will not have to be assessed against the eligibility threshold in some circumstances, including, if:

· an agreement or undertaking expires or is cancelled and is immediately renewed to ensure the ongoing supply of water at the same premises by the same licensee;

· the licensee has been granted a variation to its water supply licence but continues to supply the same premises;

· there is a change in any of the terms of an agreement or undertaking to supply water at the same premises irrespective of the impact on water supplied;

· there is a change in how the customer uses its premises
;

· there is a temporary closure of a set of premises due to expected or unexpected circumstances; or 

· there is a temporary interruption in the supply of water due to technical difficulties. 

Water use will have to be measured against the eligibility threshold in other circumstances, including, if:

· at the same premises, a customer changes its supplier from licensee A to licensee B;

· at the same premises, having been supplied by licensee A and then having been supplied by a water undertaker or licensee B, a customer reverts to being supplied by licensee A (in these circumstances, licensee A would not be continuing the same supply); 

· a customer moves premises; 

· a customer sells part of its premises so that it is split and occupied by different customers; or
· a customer buys a plot of land next to its existing premises such that the two plots of land are now a single set of premises. 

The threshold requirement will not have to be re-applied to a set of premises that always meets criterion (iii) in section 3.3.1, but merely takes on new occupiers or creates new sites which can be occupied within its boundary.  However, if a set of premises which meets any of the criteria in section 3.3.1 above divides into separate premises (eg category (i) or (ii) premises are split by transfer to two separate occupiers or category (iii) premises are split by having two managing agents liable for water bills), the threshold requirement will have to be re-applied to each of these new sets of premises. 

3.5.1.2 Customers

Where a licensee supplies a new customer, it will be required to enter into an undertaking with that customer.  However section 17D(7) WIA91 provides for the Secretary of State
 to make provision by Regulations as to the circumstances in which a licensee is not to be regarded as entering into an undertaking with a new customer.  These Regulations will be called ‘new customer exceptions’.  In these circumstances the eligibility threshold will not have to be measured and the customer can continue its current supply arrangement with its current supplier.

The 17D(7) provision offers protection to customers who could be considered to be new customers and whose consumption has fallen below the eligibility threshold.  We would expect that this situation would only apply to a small number of customers.  Without the 17D(7) provision, where a change occurred to a customer causing it to be classed as a new customer, a new undertaking would be required along with reassessment of the threshold.  

This will be important where there has been no change to the current supply arrangement but as a result of for example water efficiency measures, the customer has reduced its demand for water to less than 50Ml/yr.  Without our proposed approach under section 17D(7) WIA91, the customer’s premises would be ineligible for a supply from any licensee, including their current supplier.  Also, the customer would not be guaranteed a supply from the water undertaker, because the water undertaker’s supply duties to that customer no longer apply when the customer switched to a licensee.  Our approach therefore avoids penalising the customer for any improvements in the efficient use of water.

Where a new customer’s consumption is above the threshold, the issue about becoming ineligible does not arise as any reassessment of the threshold would not render the customer ineligible to continue to be supplied by its current supplier.  However, for consistency, the 17D(7) Regulations will not distinguish between whether a new customer’s consumption is above or below the threshold.  The 17D(7) provision simply seeks to ensure that where a customer has undergone a change that has not altered its supply arrangement, it is allowed to continue with that arrangement. 

The following list proposes the circumstances in which the licensee will not be regarded as entering into an undertaking with a new customer and so the eligibility threshold will not bite. 

· Change of registered, official or trading name and/or correspondence address of the customer (although a change of premises would not be included).

· Change in the legal ownership of the customer (being a public body or private firm) provided the entire set of premises is transferred to the new owner and the business continues as before.

· Structural reorganisation of the customer provided the entire set of premises remains within the same organisation where the business otherwise carries on as before (including changes from sole trader to partnership; change from an unincorporated body to a limited company; change in the limited company within a group which is paying the bills; and changes in the way statutory or other public bodies are legally constituted).

Q5:  Do you agree with the proposed circumstances in which a licensee will not be regarded as entering into an undertaking with a new customer?  

Q6:  Are there other circumstances in which a licensee will not be regarded as entering into an undertaking with a new customer, that are not covered above?
Appendix 4 includes a copy of the draft New Customer Exceptions Regulations.  The draft Regulations do not include a specific reference to change of registered, official or trading name and/or correspondence address of the customer.  This is because these changes would not amount to a ‘new customer’ as a new contract would not be required.  Therefore no exception is required.

The draft Regulations also provide for Ofwat to make determinations on whether a new contract is deemed to be an undertaking with a new customer.  Determinations can be made at Ofwat’s own initiative or at the request of licensees, actual or potential customers, or relevant water undertakers.
Q7:  Do respondents believe that the draft new customer exception Regulations in appendix 4 delivers the policy explained above?
3.5.2 Method of assessing volume where supply is metered

The volume threshold criterion is forward-looking.  It is the amount of water likely to be supplied every year.  The assessment of the volume likely to be supplied can be made by reference to past consumption, or evidence of likely future demand.  Future demand should be used where this is likely to be significantly different from past consumption or where no past consumption data exists.  To assess a customer’s likely usage, the licensee should use one of the three methods below, in the order set out below: 

· A set of premises meets the threshold requirement where, at the time that the licensee agrees to make the supply, the volume of water supplied in the past 12 months has not been lower than 50Ml and there are no material changes in a customer’s demand characteristics to suggest that future demand is not going to be the same as past demand. 

· A set of premises meets the threshold requirement where the above requirement has not been met, but the average of the volume of water supplied in the past three years is not less than 50Ml/yr and there are no material changes in a customer’s demand characteristics to suggest that future demand is not going to be the same as past demand.
· A set of premises meets the threshold requirement where neither of the above requirements has been met, but the customer and licensee can reasonably demonstrate that the estimated volume of consumption in the next twelve months and annually thereafter will be no less than 50Ml.

3.5.3 Method of assessing volume where supply is not metered

Not every eligible customer is supplied on a metered basis.  We estimate that 87.5% of non-households are metered and that 12.5% are unmetered
.  Some customers pay according to the rateable value of their property.  The rateable value is an assessment of the monthly rental value of their property made by the Local Authority (last updated in 1973).  A set charge for the financial year is calculated by multiplying the rateable value figure by the relevant tariff for water charges. 

Where an eligible customer is not supplied on a metered basis, water undertakers can estimate the amount of water supplied and bill the customer on that basis.  Licensees should apply the same methods for estimating supply as are used by incumbent water undertakers.  Where available, copies of the customer’s bills are the easiest way of showing that supplies to a customer’s premises meet the threshold.  If a customer’s past bills show that the customer met the threshold level at eligible premises, and there is no significant change in business practices or forecast demand, it is still likely to meet the threshold requirement.

Some water undertakers provide free optional meters to non-household customers who wish to move from unmeasured to measured charging.  Other water undertakers will charge for this.  However, water undertakers generally require all non-household properties to be metered and if this is the case, they may not charge a business customer for installing the meter.  Customers should contact their water undertaker to find out the current policy.  

If it is unreasonably expensive or impractical to install a meter, water undertakers may choose, at their discretion, to offer an assessed charge.  Water undertakers may determine assessed charges in different ways.  This could include an assessment based on the type of property, the number of occupants at a set of premises, or an assessment by the water undertaker of the customer’s usage.  

3.5.4 Multiple water undertakers 

Where a set of eligible premises is served by more than one water undertaker and each water undertaker supplies less than 50Ml/yr, a licensee will only be able to supply the premises if the total amount it is likely to supply meets the threshold requirement.  The threshold is based on the total volume of water supplied by a single licensee.  For example, if a factory takes a supply of 30Ml/yr from one water undertaker and 20Ml/yr from another water undertaker, it will meet the threshold requirement if a single licensee supplies the premises with 50Ml/yr from the supply systems of both or either water undertakers in a single agreement with the customer.

3.5.5 Potable and non-potable supplies

Some premises currently receive both a potable and a non-potable water supply.  Under the new regime, the total potable and non-potable volume supplied can be aggregated when considering the threshold.  The method of assessment set out above will apply in this case.  If a supply of water changes from potable to non-potable or vice versa and the premises are still non-household premises, the threshold will not have to be re-applied. 
Where a customer requires a non-potable supply, it will need to be supplied from a discrete non-potable supply system in order for a licensee to be able to rely on the licensing provisions in the WIA91.

3.5.6 Private supplies
Some premises receive private water supplies.  These are supplies made by means other than through a water undertaker’s supply system and as such are not regulated by Ofwat.  Most private supplies are to individual houses and farms.  Some hospitals and industry have private supplies for their own sites.  Manufacturers, power stations and farmers also directly abstract large volumes of water for a variety of purposes.  There are also some private water supply systems, including parts of the canal network.  The volume of water supplied to a premises by means of private supplies and direct abstractions cannot be added to the volume supplied by a water undertaker’s supply system in order to meet the threshold.  This is because the WSL regime relates to the supply of water by a licensee, in pursuance of its undertaking to supply a customer, using a water undertaker’s supply system, as defined in section 17B(5) WIA91. 

A licensee is permitted to introduce water that is located on a customer’s site and to retail water back to the customer where this activity by the licensee is in pursuance of its licence.  However, a customer is prohibited from introducing its own on-site private water supply into a water undertaker’s supply system in order to meet the threshold.  We believe that in practice, however, it is unlikely that a customer with its own on-site private water supply would want to do this.  This applies to private supplies of potable and/or non-potable water.  Section 66J WIA91 prohibits this because it is not an example of a licensee introducing water in pursuance of its licence. 

3.5.7 Reservation charges and standby charges 
Some customers that have access to a private supply may need a back-up supply from the incumbent.  These customers pay a reservation charge (also known as a stand-by charge) to reserve some system capacity from a water undertaker.  

The volume of water that a customer reserves cannot be included in the estimation of the quantity of water to be supplied to the premises by the licensee.  This is because we do not consider the volume of water reserved by a customer to be part of the normal supply that a customer expects to consume.  In practice, we expect that this will not be an issue because customers that pay a reservation charge are those who take most of their water through private supplies and the premises are therefore not likely to meet the threshold. 

3.5.8 Leakage

For the purpose of eligibility, any estimate of the amount of water supplied to a set of premises should not include the amount of water that is lost in a water undertaker’s supply system through leakage.  The threshold requirement relates to the amount of water that a set of premises receives, as measured at the meter or other appropriate measure as explained above.  However, the amount of water that is lost through leakage from the meter (or other appropriate point of measurement) to the point at which the water is used does count towards the threshold.  For example, a customer’s consumption would include the amount of water lost through leakage via a customer’s on-site system.  This is consistent with our existing policy on leakage.

The way that we deal with leakage is explained more fully in our access code guidance. 

Q8:  Do you agree with the method for assessing volumes set out above?  If not, what method would you suggest and why?

3.6 Determinations

Section 17E(2) WIA91 allows us to determine the following areas:

· the extent of the premises;

· whether the premises are household premises;

· whether the threshold requirement is met; and

· other relevant matters. 

We expect that in most cases it will be clear whether a customer’s premises is eligible, so we will not need to be involved.

We will consider making a determination when the licensee and/or the customer can demonstrate that they have applied this guidance and tried to reach agreement with the water undertaker.  We do not expect parties to use the determination route instead of following the guidance.  We will be minded to reject a request for a determination if it does not show that the parties have tried to follow our guidance.  We therefore expect a request for a determination to be for one or more of the following reasons:

· this guidance does not take account of case specific factors; and/or

· different parties with a sufficient interest have followed the guidance and reached different conclusions.

3.6.1 Use of independent advice

When determining eligibility issues, we may seek views from the incumbent water undertaker, licensee and customer.  If necessary, we may ask a suitably qualified expert for independent verification of, for example, whether the views put forward by the interested parties are accurate, complete and consistent.

3.6.2 Publicity of determinations

The text of our determinations will be published in accordance with sections 195 and 195A WIA91.  These require us to consider on a case-by-case basis the extent to which it is appropriate to publish the full text of determinations.  This may mean the public version of our determination focuses on policy aspects rather than the specifics of the case.  However, we expect this will provide precedents for future disputes by informing interested parties of the approach taken and policy applied.  We must maintain a register of determinations under section 195(2)(b) WIA91 and this will be available from our library and on our website, unless the Secretary of State and the National Assembly for Wales
 direct otherwise.

4.  Guidance on applying for a Water Supply Licence

4.1 Scope of guidance 

This guidance sets out the proposed process for applying for a Water Supply Licence, the form and manner of applications, and the information and documents we will require from an applicant.  It does not set out prescriptive standards that must be met for a licence to be granted, but instead indicates the nature of information that applicants will be expected to supply and the manner in which this information will be assessed.  This guidance will become statutory guidance under the Water Supply Licence (Application) Regulations 2005 (SI 2005 No.[ ]) (the ‘Application Regulations’).  In addition to requiring us to produce this guidance, these Regulations also prescribe certain things in relation to applications, which are also referred to in this guidance for ease of reference.  Appendix 9 includes a copy of the draft Statutory Instrument on Licence Application Regulations.  Respondents are invited to comment on whether the draft Regulations deliver the policy explained in the guidance. 

The rest of this guidance is structured as follows:

· section 4.2 and appendix 5 set out the licence application process;

· section 4.3 sets out the criteria we will use to assess an application;

· section 4.4 sets out the information that applicants will be required to submit as part of their application; 

· appendix 6 includes a copy of the format for a notice of application that is prescribed in the Application Regulations;

· appendix 7 includes a copy of the format for a notice to vary a retail licence so that it becomes a combined licence (which is also prescribed in the Application Regulations);

· appendix 8 sets out a draft format for a Certificate of Adequacy;

· appendix 9 includes a draft copy of the Statutory Instrument on the Water Supply Licence (Application) Regulations 2005 (SI 2005 No.[ ]).

4.2 The licence application process
4.2.1 Pre-application stage

Potential licensees must apply for a Water Supply Licence.  On request, all prospective applicants will receive an information pack from us that will answer initial queries such as what a Water Supply Licence is, how to make an application, how to assess the eligibility of customers’ premises, guidance on meeting water quality standards issued by DWI and a copy of the standard licence conditions.  This will help to inform applicants of our expectations and the procedure they will need to follow, should they wish to make a formal application.

If necessary, we will discuss with prospective applicants the process and the information required before the formal application is made.  This will provide an early opportunity for them and us to raise any significant issues of concern and allow for these to be addressed.  It also gives applicants the opportunity to discuss and clarify any queries they have with the guidance before submitting formal applications.  We do not intend to make any public statement about these discussions.

Q9:  What other information do you think should be included in the information pack that will be sent to prospective Water Supply Licence applicants?

4.2.2 Application submission – general

Formal licence applications must be made in writing to us and contain the specified particulars that will allow us to assess whether the applicant has the appropriate skills and competencies necessary for the granting of a licence.  The Application Regulations do not provide for the Secretary of State to process applications for Water Supply Licences. 

Although our aim is to keep the information requirements to a minimum, we must have enough information to properly assess competency.  Details of the information we will require are set out in section 4.4 of this guidance.
Applicants must pay a fee to have their application assessed, which will help deter spurious applications and broadly cover the costs associated with processing each type of application.  We will apply a single fee for each application irrespective of how complex it is.  These fees will be prescribed in the Application Regulations.  Our provisional view of the fee for each application is as follows:

· ‘retail’ licence – £400;

· ‘combined’ licence – £500; or

· variation of an existing licence – £300.

Q10:  Do you agree that the above fees are reasonable and are likely to broadly cover costs of administering licence applications?  If not, what do you think the fees should be?

Q11:  Do you agree that we should apply a single fee per application irrespective of how complex the application is?

The revenue from these fees will be paid into the Consolidated Fund (the Exchequer).  Payment by either cheque or electronic transfer will be accepted.  Receipts will be issued on request.

For clarity, Water Supply Licences apply to the supply of either potable water or non-potable water, or both.

We will only accept formal applications.  These are applications that are complete and contain all relevant details on which we can start the assessment set out in sections 4.3 and 4.4 of this guidance.  We will not start the assessment process until the applicant has provided a formal application.  When we are satisfied that a complete formal application has been received, we will inform the applicant in writing.  We are required to send this letter as soon as reasonably practicable after we have received a complete application.  This will signal commencement of the assessment process.

All applicants (except those applying for a variation from a combined to retail licence), must publish a notice of application within ten working days of our notice to them that a complete application has been received.  Applicants should do this on their own website (if they have one) or in such other way as the applicant considers appropriate for bringing it to the attention of interested persons and tell us it has done so.  In addition, we will publish a copy of the notice of application on our website.  We will co‑ordinate with the applicant to ensure that as far as possible publication is at the same time.  Interested parties will be able to subscribe to our website to receive updates on licence applications.  Without such a notice being published, we will not proceed further with the application.  The notice must state the type of licence, or variation to an existing licence, that the applicant wishes to obtain and it must invite responses in writing, to be directed to us, within 20 working days of the notice having been published on our website.  The form of notice is prescribed in the Application Regulations and copies are attached in appendices 6 and 7. 

We will consider third party responses to the notice when assessing a licence application.  We expect usually to send copies of those third party responses to the applicant.  If these responses raise any substantial concerns we will attempt to resolve these in discussion with the applicant.  We do not normally expect to need to meet third parties that make representations on an application.
As part of the assessment of an application, we must consider whether the applicant has the appropriate level of competency in a number of key areas.  These areas include management and finance and whether the applicant is aware of the technical ability required to hold the type of Water Supply Licence requested.  This assessment will be criteria based (see section 4.3 below) and will be based on the information provided by the applicant (see section 4.4 below).  Other bodies, in particular DWI, will play an important role in this assessment. 

The working relationship between Ofwat and DWI, in respect of all relevant matters, is set out in a Memorandum of Understanding between the Drinking Water Inspectorate and the Director General of the Water Services.  It is published on Ofwat’s website (www.ofwat.gov.uk).  Copies are available from our library.

4.2.3 Granting a licence

We anticipate that the formal application process will take up to 60 working days, including the statutory 20 working day consultation period.  The process may take longer should we require further clarification or information from the applicant.  We would expect that with experience we might reduce these timescales.  Appendix 5 contains a flow-chart of the process.

When a licence is granted, we will issue a press notice announcing that a licence has been granted.  We will also maintain a Register of Licensees on our website with a copy of the licence being retained in our library. 
We expect the process for obtaining a retail licence will be slightly more straightforward than that for obtaining a combined licence.  Retail and combined licence applicants will have to demonstrate financial and managerial competence.  Combined licence applicants will in addition need to satisfy DWI and us that they have sufficient technical expertise and understanding of the regulatory regime governing introductions of water.  Retail applicants will, however, need to show that they understand the circumstances in which they are required to notify water undertakers, for example those identified in the Water Undertakers (Information) Direction 2004.

The information we will require to be satisfied of an applicant’s competence is listed in section 4.4 below. 

Once a retail applicant has been granted its licence, it is then able to commence supply to customers, subject to entering into an access agreement with the relevant water undertaker for retail supply.  However, for combined licensees, once they have a licence, there is a further stage of assessment that must be completed before they can introduce potable water into an undertaker’s supply system.  This assessment does not form part of the licence application process and will be carried out separately by DWI as and when a licensee chooses to start using its licence for the purpose of introducing potable water into the public supply system.

Subject to consultation, it is expected that a standard licence condition for a combined licence will prohibit the introduction of potable water into the public supply system until DWI is satisfied with the technical competence of the licensee in respect of the relevant regulatory requirements.  In carrying out detailed checks, DWI will ensure that combined licensees are subject to the same level of regulation as water undertakers.  This approach will minimise the risk of impairment of the quality of the potable water within the public supply system. 

DWI will need to carry out this detailed assessment each time a licensee develops a new source or treatment works for potable water.  Ofwat will have no role in these assessments.

Under section 17F(7) WIA91, as soon as practicable after granting a licence or varying a licence, we shall serve a copy of it on the licensee.  A copy of that shall also be sent to the Secretary of State, the Assembly, the Chief Inspector of Drinking Water, the Environment Agency, the Consumer Council for Water, each relevant undertaker, and all other licensed water suppliers.  A copy of the licence or variation of the licence will be retained in our library. 
4.2.4 Suspending or refusing a licence application

We may suspend a formal licence application if, for example, the applicant has not provided sufficient details to the DWI or if an applicant needs to take action following representations received by Ofwat during the 20-working day notice period.  We will inform the applicant of why the application is suspended and invite it to remedy the defects.  The onus is on the applicant to provide the necessary additional material and we will not continue to consider the application until this is received.  If the remedies are successful, the application and timetable resumes from the point where it stopped. 

Suspending a licence application is not the same as refusing one, which requires us to follow a statutory procedure.  We are not obliged to grant a licence on every application. However, under section 17F(4) WIA91, if we propose to refuse an application we shall give the applicant a notice before taking the formal step of refusing to grant a licence: 

· stating that we propose to refuse the application;

· stating the reasons why we propose to refuse the application; and

· specifying the time within which representations from the applicant should be sent to us.

We may refuse an application, but must give our reasons.  We consider that we may refuse a licence if, for example: 

· the applicant has failed consistently to provide the required information;

· the applicant does not demonstrate to us or DWI that it is suitable to be granted a licence; or

· we consider that information supplied is false or misleading.

Q12:  Do you agree with these reasons for suspending or refusing a licence?  If not, what reasons do you suggest and why?

Q13:  Do you think there are other reasons to refuse a licence?

If we propose to refuse an application, the applicant will have the opportunity to make representations or to submit the necessary additional information to us within a reasonable time, normally ten working days.  We will consider any representations that are made and not withdrawn. 

If no representations are made within the time set, or if representations have been unsuccessful, we will formally refuse the application and give reasons for doing so. 

4.2.5 Application for a variation of a licence 

A licensee can apply for a variation of its licence.  We propose that applicants will be required to submit the same information that would have been required had they initially applied for the desired licence (retail or combined), minus any information that was submitted in the initial application, unless this information has changed.

If we decide to grant a variation we will issue a press notice and serve a copy of the licence as varied on the relevant parties (see section 4.2.3 above).  If we propose to reject an application for a variation of a licence we will send a notice to the applicant as described in section 4.2.4 above.

i) From combined to retail only 

Combined licensees applying for a variation that will restrict them to providing retail only services will already have demonstrated to us that they are capable of carrying out retail activities.  A licensee may want to vary its licence from a combined to a retail only licence if it only wants to retail water to its customer’s premises, and in doing so will have fewer responsibilities.  We do not consider that applicants should be required to re-submit information unless there has been any change from the original application.  Applicants will have demonstrated to us at the initial application stage and confirmed in their annual Certificate of Adequacy (see section 4.2.6 below) that they continue to have the necessary skills and resources to meet the obligations in their licence conditions.

However, licensees will be required to provide information relating to the arrangements for ensuring continuity of supply for existing customers.  This will involve consulting existing customers and relevant water undertakers and considering any representations.  However, licensees are not required to publish a notice of application, and the 20 working day consultation period will not be required in these circumstances.  If we decide to grant or reject a variation, the procedures set out in sections 4.2.3 and 4.2.4 above will apply. 

ii) From retail only to combined

Retail only licensees applying for a variation to a combined licence would, if successful, be taking on additional responsibilities.  Therefore, we propose that these licensees will be required to satisfy the same requirements as if initially applying for a combined licence.  We do not consider that applicants should also be required to resubmit that information required to gain a retail licence unless this has changed.  Unless the information has changed, applicants will have already demonstrated to us at the initial application stage and confirmed in their annual Certificate of Adequacy, that they continue to have the necessary skills and resources in this area.

When licensees submit an application to us they must publish a notice of application as set out in section 4.2.2 above. The form of notice is prescribed in the Application Regulations and a copy is attached in appendix 6 of this guidance.  This will allow us to receive the views of interested parties with regard to a licensee’s suitability to treat and introduce water. 

When applying for a variation of a retail licence to add the supplementary authorisation to introduce water into an incumbent’s supply system, DWI will advise us as to the suitability of the applicant.  The two-stage process as detailed in section 4.2.3 will apply before a successful applicant can begin introducing potable water into the public supply system.

4.2.6 Certificate of Adequacy

Once a licence has been granted, licensees will be subject to minimal levels of ongoing monitoring by Ofwat.  It will therefore be important that we collect sufficient detailed information at the application stage to fully assess applicants’ adequacy. 

On an ongoing basis, licensees will submit an annual Certificate of Adequacy to us.  This will be a statement, signed by all of a licensee’s directors, that it continues to have adequate resources and competencies to meet the obligations in its licence conditions for at least the next 12 months.  If not signed by all the directors, the Certificate must be approved by a duly convened meeting of the board of directors of the licensee, signed (in confirmation of that approval) by a director or the company secretary of the licensee, and have attached to it a certified copy of an extract of the minutes of the relevant meeting containing the resolution to approve it.  This is consistent with paragraph 6A of Condition F of undertakers’ Instruments of Appointment. 

By submitting a Certificate of Adequacy, licensees will confirm that the information they submitted at the application stage has either not changed or, if it has changed, has not affected their ability to carry out their duties as licensees.  Proposed standard licence condition five
 (Certificate of Adequacy) also requires licensees to notify us as soon as they become aware of any changes which may affect their ability to comply with their obligations (for example, bankruptcy).
A draft Certificate of Adequacy is attached in appendix 8 of this guidance.

4.2.7 Termination and revocation of a licence

Licensees should have regard to the standard conditions of their licences.  The licence sets out the conditions under which the licence would be terminated.  For example, a licence can be revoked if the licensee is found to have provided false information when applying for a licence. 

4.2.8 Offence of supplying false information

Under section 207 WIA91, it is an offence for any person, in providing information to us in relation to a licence application, to make a statement which he knows is false in a material way.  It is also an offence for any person, in furnishing such information, recklessly to make a statement which is false in a material way.  A person includes a company.  Under section 210 WIA91, company managers or officers may also be personally criminally liable. 

4.3 Assessment criteria

This section outlines the criteria on which we will assess completed applications.

4.3.1 Company details
In assessing suitability of the applicant, we will consider whether the applicant has previously had an application refused and/or licence revoked, and whether the reasons are still relevant to the current application.  We will also take into account whether any directors or managers of the applicant have been involved in companies which have had licences refused or revoked.  Each application will be given due process and considered on its merits in an objective manner.  There will be procedural and statutory requirements that also have to be checked, to ensure that:

· the application fee has been paid;

· the applicant is a company within the meaning of the Companies Act 1985 which is limited by shares (see our information pack for further details); and

· the applicant does not hold an appointment as a water undertaker under the WIA91.  It may however be an associate of a water undertaker.

4.3.2 Financial stability and managerial competence

In assessing the applicant’s suitability, we will consider whether:

· the applicant has demonstrated that it has given adequate consideration of the standard licence conditions and that it has systems and procedures in place that will enable it to comply with these;

· it consents to any specific licence conditions that are being considered by us in that particular case; 

· it has made provision to comply with our guidance, such as the eligibility of premises; 

· the applicant’s managers, directors and sub-contractors have the necessary skills and knowledge to enable the applicant to carry out its functions; 

· the applicant has an adequate knowledge of the security issues involved in being a water supplier; 

· an applicant has shown that it understands the circumstances in which it is required to notify water undertakers, for example those identified in the Water Undertakers (Information) Direction 2004 (this is also relevant for retail applicants who although not introducing water, will need to demonstrate that they are aware of when to raise water quality concerns with the water undertaker); and

· evidence that it has in place a system for communicating emergencies and details of special response customers to the relevant water undertaker.

Q14:  What other things should we consider when assessing the financial stability and managerial competence of a licence applicant? 

4.3.3 Technical competencies

Where an applicant applies for a combined licence, or a variation of an existing retail licence to a combined licence, it will be required to demonstrate that it is aware of its responsibilities with regard to the introduction of water into the public supply system and that it has the resources to meet these.  Responsibilities that it should be aware of include: 

· the implications of sections 18, 19, 67-70 and 202 WIA91 and the associated Water Supply (Water Quality) Regulations 2000 (SI 2000 No 3184)
;

· the technical competence required to operate and manage a water treatment works capable of treating its source water, if applicable; and

· the need for continual water quality monitoring, as applicable. 

DWI will assess whether an applicant has the capability to meet these requirements and will advise us on its assessment of the applicant’s competency.  This advice will inform our decision whether to grant a licence. 

Q15:  What other responsibilities should applicants for a combined licence or variation to a combined licence be aware of? 

4.4 Information required for assessment

This section sets out the information applicants will be required to submit to enable us to check whether they meet the criteria set out in section 4.3 of this guidance. 

An application for a licence must be made in writing to us, dated and signed on behalf of the applicant.  It shall contain: 

· general particulars;

· information demonstrating financial stability and management competence; and

· information demonstrating understanding of the required technical competencies, if applicable.

The application will be assessed against the criteria set out in section 4.3 above, to ascertain whether the applicant is suitable to be granted a licence or a variation of a licence.  It is important that all applicants have sufficient skills and resources to enter the market.

4.4.1 
General particulars

The applicant will provide:

· the registered name, number and office of the company making the application, along with an overview of the group corporate structure (to show if the company is private or public limited, is in a joint venture, has an overseas parent, etc);

· a declaration describing any relationship the company may have with an existing undertaker;

· the name of the person dealing with the application, their position, telephone and fax numbers, and email address;

· the purpose of the application – whether for a retail licence, a combined licence or a variation of a licence;

· the date when the licence, or variation, is desired to take effect;

· names and addresses of all company directors along with that of the Chief Executive Officer, together with declarations detailing all unspent criminal convictions and confirming that none of these people are undischarged bankrupts; 

· a declaration that all company directors are fit and proper persons to hold such office under company law; and

· a draft electronic version of the notice of application (where applicable) for our website.

4.4.2 Financial stability and managerial competence

The applicant should provide:

· audited accounts if available, or relevant management accounts;

· a business plan and statement of assumptions underlying it, the level of detail of which should reflect the different levels of responsibility between a combined and retail licence; the business plan must include estimated cost, as quoted by an appropriate insurance company, of acquiring product and public liability insurance at an appropriate level (this is explained further in our access code guidance) and of necessary security arrangements;

· a statement from the applicant’s financial backers that they are happy to provide funds based on the business plan;

· details of directors’ professional qualifications and other relevant experience; 

· a declaration that company directors are aware of their responsibilities under the WIA91 as water supply licensees including responsibilities in relation to security issues under section 208 WIA91; and

· a declaration that company directors will work positively with the Consumer Council for Water.

Q16:  Do you agree that all of the above information requirements are necessary and sufficient?

4.4.3 Technical competencies – potential combined licensees only 

DWI will advise us as to whether or not the combined licence applicant is aware of its responsibilities with regard to the introduction of potable water into the public supply system. 

For initial consideration to supply potable water, the prospective licensee should be able to demonstrate that it, and/or its contractor(s), has appropriate knowledge of the following (this may be subject to a satisfactory interview):

· the role of DWI;

· the regulatory requirement to provide wholesome water;

· the definition of water unfit for human consumption;

· the penalties for supplying water unfit for human consumption;

· the requirements for monitoring (in particular for new sources);

· the requirement to meet existing operational standards as set by the water undertaker;

· the potential impact of mixing waters of different quality;

· an understanding of treatment processes;

· an understanding of ‘approved products and processes’;

· an understanding of the impact on the hydraulics of the system and resulting water quality issues; and

· an understanding of the relevant security arrangements required.

Relevant documents include:

· The WIA91– especially sections 18, 19, 67-70, 86, 202 and 208.

· Water Supply (Water Quality) Regulations 2000
.

· Water Undertakers (Information) Direction 2004.

· DWI Information Letter 6/2000 – Common Carriage: Guidance on drinking water quality aspects.

· DWI Information Letter 11/2003 – Interim Guidance on Water Supply (Water Quality) Regulations 2000 and 2001.

· DWI Information Letter 13/1999 – Guidance on the implementation of Paragraph 9(1) of the Water Undertakers (Information) Direction 1998 (guidance on reporting emergencies, events and incidents).

If DWI advises that the applicant is aware of their responsibilities then we may, or may not, grant a licence, depending on whether the applicant meets the other assessment criteria. 
Q17:  Do you agree that all of the above information requirements are necessary and sufficient?

Q18:  Do any of the above information requirements relate to potential retail licensees?

4.4.4 Variation from a combined to a retail licence

In this situation the applicant will need to provide the following additional information that was not required when it made its initial application:

· information concerning arrangements ensuring continuity of supply to its customers; and 

· information concerning arrangements for existing water resources. 

5.  Customer transfer protocol

5.1 Scope of the customer transfer protocol
Although there are no express provisions in the WIA91 prescribing a process for the transfer of customers between suppliers, we recognise that for the competitive market to function effectively, a clear, simple and standardised transfer process is essential to ensure that customers can easily change supplier in a timely and effective manner and take advantage of the benefits of competition.  Such a process also ensures that essential customer information is exchanged between water undertakers and licensees.  This paper sets out our proposals for a customer transfer protocol (CTP) and explains the process and procedures that water undertakers and licensees would need to follow when a customer transfers all or part of its supply of water from:

1. Water undertaker to a licensee;

2. Licensee to a water undertaker; or

3. Licensee to a licensee.

The CTP relates to the process, procedures and associated data required to successfully transfer a customer’s eligible premises from one supplier to another.  In developing a draft CTP we have identified the following principles as key to ensuring the success of the customer transfer process:

· The transfer process needs to be simple, seamless and invisible to the customer.

· The process needs to be appropriate for the level of competition and fit for purpose representing best value.

· The CTP should be scaleable, adaptable and expandable to accommodate any future lowering of the eligibility threshold.

· The process should be accessible to all market participants (water undertakers, licensees and potential licensees).

· The solution should not involve major changes to water undertakers’ and licensees’ existing IT systems.

· The process should be driven by the acquiring supplier.

· The transfer of information should be secure and include a data transfer audit trail.

· There must be clarity as to the responsibility for the ownership and maintenance of transfer data.

· Data definitions need to be maintained in order to support the process and the communication medium associated with the exchange of this information.

· The data transfer system should have defined reliability, a data format validation capability and a test capability.

· The CTP should have appropriate monitoring and audit controls to ensure compliance with it and any associated documentation.

· The process should allow for appropriate monitoring and interrogation on the status of competition switching rates.

· There should be a formal change management process that will include details of a process for initiating change, timing and implementation of change and an appeals mechanism.

Q19:  Do you agree with the above CTP principles?  If not, please give reasons why.
The CTP has also been developed to prevent problems from arising in the water industry that were faced by suppliers and customers in other utility industries, particularly electricity and gas.  The key problems that were encountered in electricity and gas and of which we need to be aware are:

· transfers being rejected due to poor quality data or incorrect information;

· old supplier objecting to any transfer of their customers;

· debt blocking;

· contractual problems preventing transfer such as customers not terminating their previous contracts in time and in accordance with a standard termination period;
· old supplier continuing to send bills following customer transfer;

· disputed meter reads;

· inability of a new entrant to deal with the quantity of data flows; and
· customers not being made aware of transfer problems. 

Our draft CTP addresses these potential problems by prescribing clear processes to follow for customer transfer. 

5.2 Assumptions of the customer transfer protocol 

The CTP needs to support the transfer of a customer’s eligible premises from a water undertaker to a licensee, a licensee to a water undertaker or from a licensee to a licensee.  The process and timescales associated with this are set out below.
Our proposed CTP is simple and scaleable and is based around each water undertaker providing a registration function for an eligible set of premises within its area of appointment rather than a central registration system.  For effective customer transfer, the following assumptions apply: 
· the CTP will only take effect when access agreements are in place between the water undertaker and the new supplier;

· customer details (for the eligible premises) will be gathered by the new supplier prior to initiating the transfer process (this data will not be transferred within the CTP, thus minimising any Data Protection Act issues); 

· responsibility for the provision of the registration function (system) will reside with the relevant water undertaker;

· the transfer process will include an objection process (however, objections may already have been resolved at the stage of access agreement);

· the new supplier will be obliged to obtain any meter readings required to support the customer transfer (water undertakers may provide ongoing metering services under the terms of their access agreements); 

· identifying an eligible set of premises is the responsibility of the new supplier. Registration systems will therefore not be pre-populated with data and upon commencement of competition will only be populated with premises which have successfully transferred to another supplier; and

· data will be held against each eligible set of premises (which will be given a unique reference number) rather than individual metering points, although in a number of cases a one-to-one relationship may exist. 

Q20:  Do you agree with the key assumptions of the CTP?  If not, please explain why and whether additional emphasis is required.
5.3 Transfer process

We think that in order for the customer transfer process to be effective, it should comprise a registration function that contains minimal process flows and discrete items of data.

We have identified the need for ten data flows, five flows relating to the core transfer process and five relating to the process that enables the old supplier to object to a transfer.  The ten data flows are:

· Request to register change of supplier (DF001).

· Confirmation/rejection of change of supplier (DF002).

· Notification of change of supplier (DF003).

· Notification of metering and premises details (DF004).

· Meter read (DF005).

· Notification of an objection to a change of supplier (DF006).

· Confirmation/rejection of notification of objection to a change of supplier (DF007).

· Removal of an objection to a change of supplier (DF008).

· Notification of removal of objection (DF009).

· Confirmation of a registration objection (DF010).

Q21:  Are there any other data flows that you feel should be added to the transfer process?  If possible, please provide examples.

The following figure shows customer transfer where there are no objections.  This process will only involve five data flows.  Figure 3 demonstrates who processes each data flow and who it should be sent to.
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Figure 3: CTP showing data flows where there are no objections to customer transfer

A more detailed diagram showing the transfer process where obligations are raised is defined in appendix 10.  This also includes a detailed explanation of each process and each supplier’s responsibilities.

We expect that the registration function will be underpinned by a data dictionary that will define the information and data standards that must be used for communicating transfer information.  Using standardised terminology minimises the risks of transfer difficulties arising from poor quality or missing data. 

The content and format of the data that will be listed in the data dictionary will be based on those currently used within the water industry and will be developed by the industry in advance of the new WSL regime commencing.

5.4 Maintaining the registration system

Given the initial number of eligible customer premises and the need to avoid unnecessarily complexity and cost, we propose that the registration system is best provided by each water undertaker for eligible sets of premises within its area of appointment.  This is instead of a central registration service, either procured collectively or run by an independent third party. 

We don’t believe the system itself should have to be a complex IT development.  As a minimum, it should support the electronic transfer of information and adhere to the key CTP principles set out in section 5.1.  It is likely to comprise a simple database with communication between water undertakers and licensees taking place via simple text files using e-mails (or fax).  Files that contain headers and footers could assist in checking data and therefore reduce timescales.

In addition to allowing data to be sent and received, the registration system will need to: 

· allow for appropriate monitoring and interrogation on the status of competition;

· demonstrate compliance with the CTP, including appropriate audit controls; and

· ensure consistency of functionality, application and maintenance of accurate information.

To make the CTP work effectively, suppliers must be able to easily identify the relevant information that needs to be maintained in order to support the CTP and there must be clarity of responsibility for the ownership and maintenance of the information.  Water undertakers and licensees therefore need to:

· agree what information is required;

· identify mandatory and optional information;

· consider implications of data protection and the need for exemptions;

· consider the need for unique site specific or meter point specific identifiers;

· agree information flows and response time-scales;

· agree data standards, for example postal address formats (PAF); and

· use of free text fields for additional information.

These issues will need to be addressed and resolved before the WSL regime commences.

5.5 Timescales

We expect that customer transfers should be completed within relatively short timescales given that the access terms will be negotiated prior to the initiation of the CTP.  Our proposed timescales are consistent with those currently used for customer switching within the gas and electricity industries.

All timescales are expressed in working days, which for the purposes of the despatch/receipt of data flows will be defined as 8.00 am to 6.00 pm.  Therefore, a data flow despatched or received prior to 6.00 pm would be deemed to have been despatched/received on day one, but if after this time would be deemed to have been despatched/received on day two. 

We propose that the request to register change of supplier (DF001) is submitted to the water undertaker 20 working days in advance of the transfer date (day minus 20 or D-20). 

The confirmation/rejection of change of supplier (DF002) would be issued by the

water undertaker within a further three days (on D-17) with the notification of change of supplier data flow (DF003) being sent at the same time.

The old supplier would then have five working days to issue a notification of an objection to a change of supplier (D-12) and a further five working days from receipt of the notification (objection resolution period) within which the objection could be removed (D-6).

Where an objection is removed (or never raised), the old supplier would have a further three working days to issue the notification of metering and premises details (DF004) to the new supplier (D-2).  Whilst the new supplier would be expected to obtain the meter reading(s) within a two-day window either side of the transfer date and process this reading(s) within a further three working days (D+5). 

The proposed timeframe both in terms of elapsed time from the commencement of the transfer and in relation to the transfer date (D) is set out below.

Data flow
Elapsed time
Timescale

Request to register change of supplier (DF001)
1
D-20

Confirmation/rejection of change of supplier (DF002)
4
D-17

Notification of change of supplier (DF003)
4
D-17





Notification of an objection to a change of supplier (DF006)
9
D-12

Confirmation/rejection of notification of objection (DF007)
10
D-11

Removal of an objection to a change of supplier (DF008)
15
D-6

Notification of removal of objection (DF009)
16
D-5

Confirmation of a registration objection (DF010)
16
D-5





Notification of metering and premises details (DF004)
19
D-2

Meter reading (DF005)
26
D+5





Meter reading window

D(2

Table 2: CTP outline transfer timetable
Q22:  Do you consider the timescales to be appropriate?  If not, what timescales should be applied for each data flow?

5.6 Additional operational processes
We expect that guidance on dealing with additional operational processes will be required to cover issues surrounding the transfer of customers.  We expect that these issues will form Codes of Practice that will form part of the change management process explained in section 5.10.
Additional operational processes will be developed with industry input prior to the market opening.  Additional processes include:
· provision of, and responsibility for, routine meter readings to an agreed minimum frequency;

· dual site registration;

· change of occupancy or ownership of premises;

· changes in sensitive customer type or special response customers;

· change in premises details (change of meters, premises address, etc);

· maintenance of standing data;

· new connections;

· dealing with incidents;

· emergency procedures; and

· provision of management information.

Q23:  Do you think that we need to add any additional processes to the above list?  If so, please explain why and give examples.

5.7
Objection rules

We propose that old suppliers should be able to block customer transfer in certain circumstances.  This scenario is referred to as an objection.  Circumstances where an objection might be made are in limited circumstances of debt (where valid contracts exist for the supply of water), and where co-operative/customer requested objections occur.

We expect that the old supplier may object to a transfer if debt has been outstanding for more than 30 days at the time of the registration request.  To allow the transfer to continue we propose that an agreement could be made to allow the debt to be assigned to the new supplier (in effect the old supplier is paid by the new supplier).  In these circumstances the new supplier would need to agree such arrangements with both the customer and old supplier. 

A co-operative objection can also be made.  These have been put to good effect within the gas and electricity industries and reduce the occurrence of erroneous transfers.  Co-operative objection will occur when the new supplier acknowledges that it has submitted a request to register change of supplier in error and the old supplier then agrees to raise an objection to prevent the transfer proceeding and thus preventing erroneous transfer.  Other reasons for objection include:

· charges for water supplied owing to the old supplier for more than 30 days at the time of the registration request; or

· the customer is being supplied by the old supplier under a contract which will neither expire nor be terminated on or before the proposed transfer date; or

· the customer at the premises has advised the old supplier that they have not entered into a contract with the new supplier (a ‘Customer Requested Objection’).

5.8 Rejection rules
We propose that water undertakers should also be allowed to prevent a transfer from taking place in limited circumstances.  This is referred to as a rejection.  We propose that rejections should be limited to:

· the provision of incorrect or missing data such as ‘sending organisation ID not recognised’, ‘file was addressed to wrong organisation’, or ‘file is empty or records could not be read’; and

· where there is no access agreement in place, or where the commencement date of the access agreement is inconsistent with the date of transfer.

Where a registration request is rejected as a result of the water undertaker’s intervention, the customer transfer ceases.  However, it can be re-instigated once the data is corrected or an appropriate access agreement is put in place.

5.9 Potential issues

Potential issues are those that we recognise could occur during future customer transfers.  If these issues escalate we will develop, in conjunction with stakeholders, Codes of Practice for each issue setting out methods for resolution.  The potential issues that we have identified are detailed in the sub-sections below.
5.9.1 Erroneous transfer and repatriation

We expect that if a customer were being transferred erroneously it should be returned to its preferred supplier in an expedient manner. 

Within the gas and electricity industries, an Erroneous Transfer Customer Charter was implemented to ensure that the customer knows what will happen to it following an erroneous transfer.  The Charter sets out a number of high level principles, which we expect to adopt within the water industry.  This would mean that:

· If a customer believes that it has been erroneously transferred it can contact either its old or new supplier.  The contacted supplier will liaise with the other supplier to resolve the matter.

· An appropriately trained representative of the contacted supplier should explain to the customer:

· what action will be taken;

· when it can reasonably expect to be transferred back to its original supplier;

· that it will only pay once for the water supplied and where possible, how its billing arrangements will be treated;

· how it will be kept informed of progress toward resolution; and

· on request, how complaints will be resolved and, where appropriate, how compensation claims will be dealt with.

· The contacted supplier will send written confirmation of the details provided above within five working days of the customer contact. Where possible, the supplier will include an explanation of why the erroneous transfer took place.

· The customer will be provided with confirmation within 20 working days of its initial contact that it will be returned to its old supplier.

Q24:  Do you agree that this process will adequately deal with communicating erroneous transfers to customers?  If not, what process do you propose?

5.9.2 Disputed meter readings

As with erroneous transfers, customers may also be affected by disputes between suppliers about their final meter readings.  We anticipate that the best way to minimise customer disruption is to apply the following high level principles to address disputed meter reading at the time of customer transfer:

· A dispute can be raised by either the old or the new supplier upon receipt of the meter reading(s), or by the customer in respect of the final account from the old supplier or the opening account from the new supplier.

· A supplier should use reasonable endeavours to raise a dispute within five working days of recognising that the meter reading should be disputed.

· Where the customer is disputing the reading used on either the final or initial account the suppliers(s) should endeavour to reach an agreement with the customer without invoking the disputes process.

Replacement meter readings should be obtained and forwarded to all relevant market participants within agreed timescales and should wherever possible not disrupt the routine billing cycle. 

Q25:  Do you agree that the above provides an appropriate process for handling disputed meter readings?  If not, what do you propose?

Q26:  Do you agree that as issues escalate, we should develop Codes of Practice, setting out methods for resolution in conjunction with stakeholders?  If you do not agree with the process or timing, please explain why.

5.10 Change management

We expect that there needs to be a structure in place to allow all parties to have input to the running of, and changes to the CTP as a result of changes in the market.  Processes and data structures will inevitably change over time and it is essential that the management of change is controlled to allow all participants in the market the chance to input to or appeal proposed changes. 

Under the terms of proposed standard licence condition 6
 and Appointment Condition S, water undertakers and licensees will have an obligation to develop, own, manage and comply with the CTP.  The amendments to section 205 WIA91 also place a duty on licensees and water undertakers to transfer certain data.

In order to review the CTP going forward, we expect that there will need to be a framework with a formal structure to provide a process for resolving inter-operational issues (where the solution necessitates changes to the industry design).  Also, we recognise the importance of including a change management process that will set out details of the process for initiating change, the timing and implementation of such changes, any rights of appeal, funding and voting arrangements and Ofwat’s role in reviewing the CTP. 

The framework should enable a degree of self-regulation to allow all stakeholders (including customers) to play an appropriate part in shaping the pace and direction of change.  We recognise that change proposals or issues should be dealt with quickly and management costs should be kept to a minimum.  Any decisions taken should be transparent to all relevant parties, with no exclusion of relevant information or views and contributions should be allowed from all interested parties.

5.10.1 Customer transfer protocol forum

We propose that the most effective means of implementing change management is through a CTP Forum. 

The forum would be established primarily to oversee, review and develop the CTP, data dictionary and any associated documentation.  Figure 2 below sets out the issues that would be considered by the proposed forum including membership, roles and responsibilities. 
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Figure 4: Proposed CTP Forum

We expect that the constitution of the forum would be developed prior to market opening.  This will need to set out detailed rules for membership of the forum; organisation of the forum; and secretariat, funding and voting arrangements.  We expect that the forum would only need to convene to address any issues that cannot be resolved bilaterally, issues that affect the overall interoperability of the competitive market or require change proposals to the CTP or any associated documentation. 

In addition to providing issue resolution and change management functions, we propose that the forum would:

· discuss matters relating to customer transfer aspects of the competitive market; 

· provide formal channels of communication between water undertakers, licensees and other interested parties;

· provide a means for the exchange of information, either acquired as a result of the activities outlined above or acquired by other means that is deemed to be of collective value to the members;

· review and improve the processes of customer transfer, including data flows; and

· provide advice where members are unable to agree on processes/issues.

We propose that there would be two types of member of the forum – full and affiliate. Each water undertaker and licensee would be a full member by virtue of the licence condition obliging them to comply with the terms of the CTP.  Ofwat, the Consumer Council for Water and other interested parties would be affiliate members.

Full members would be responsible for overall ownership of the forum, its funding and be able to raise, comment upon and vote in respect of change proposals to the CTP and any associated documentation.  Affiliate members would be entitled to attend forum meetings and comment upon any change proposals, but they would not be eligible to vote on proposed changes.  Given the mandatory nature of the CTP, we would retain the right of veto over proposed changes to the CTP.

Q27:  Do you agree that a CTP forum is the best means to take forward development of the CTP?  If not, what other forum would you propose?
Q28:  Do you think that a forum should be set up before the market opens or only when customer transfer activity takes place?  
6.  Guidance on strategic supplies

6.1 Scope of guidance 

Sections 66G and 66H WIA91 allow us to determine, on the application of a water undertaker, whether one or more introductions of water to a water undertaker’s supply system by a licensed water supplier under section 66B
 or 66C
 constitute a strategic supply.  We may also make a determination without such an application.  

The ‘trigger’ for whether a supply can be designated as strategic is contained in sections 66G(10) and 66H(10).  These sections state that an introduction of water is a strategic supply if, without the introduction being made, there is a substantial risk that the water undertaker would be unable to maintain supplies to its own customers
 as well as supplying the licensee’s customers with water for domestic purposes.

Unlike other guidance we issue, this guidance is non-statutory.  However, to be helpful, we have prepared this guidance to set out the process we will follow for designating strategic supplies.  It provides guidance on the factors we will consider when assessing whether an introduction constitutes a strategic supply and the process parties must follow when requesting a determination.  Water undertakers, licensees or customers who are considering whether strategic supply designation would be relevant may wish to use this guidance. 

6.2 Effect of special administration 

The significance of an introduction
 being designated as strategic is that the licensed supplier will be subject to the special administration procedures in sections 23-26 WIA91.  This means that if the licensee were to fail, either procedurally or financially, special administration would apply and the introduction that had been deemed strategic would continue to be introduced into the water undertaker’s public supply system.

Designating an introduction as strategic would mean that the assets relating to the supply would become protected and could only be disposed of in a way that would allow the associated supply to continue.  This is likely to affect stakeholders in different ways.  Water undertakers might welcome this as it mitigates supply risks.  But special administration will restrict licensees from disposing freely of any protected assets, which could potentially reduce the value of their business.  However, it is possible that some customers may prefer to switch to a licensee that is subject to special administration, even if it means that only their domestic supply will be protected in the event of licensee failure.

Section 24 WIA91 sets out the situations in which either us or the Secretary of State can apply to the High Court for a special administration order in relation to a licensee.  These include where a company:

· has been, or is likely to be, in a sufficiently serious contravention of a licence condition or a statutory requirement imposed on it because it holds a licence;

· has been, or is likely to be, in a sufficiently serious contravention of an enforcement order;

· has taken a sufficiently serious action that has caused a water undertaker to contravene section 37 or section 94 (where applicable) WIA91; or

· is, or is likely to be, unable to pay its debts.

Where special administration occurs, a special administrator will take over the licensee’s business under a court order and ensure that the licensee’s assets are operated and disposed of in a way that ensures that activities relating to the designated introduction are properly carried on.  This would be the case where a licensee was introducing water itself under a combined supply (section 66B WIA91), or where it had asked a secondary water undertaker to introduce water into a primary undertaker’s supply system for the purposes of a retail supply (section 66C WIA91). 

If the best way for the special administrator to ensure that water continues to be introduced into the water undertaker’s supply system and that the business is sold is to keep supplying the licensee’s customers and billing them, then this is likely to be what will happen when special administration takes effect.  If necessary, the special administrator will increase the price to a licensee’s customer, as soon as legally possible.  The costs of special administration itself will be a cost for the licensee, which will either be paid for by ordinary business activities or out of the sale proceeds.  Ineligible customers should not therefore see any increase in costs.

6.3 Policy intent of strategic supplies

Water undertakers have statutory duties (sections 52-56 WIA91) to supply water to existing and new customers, under certain conditions.

On a day-to-day basis, licensees and water undertakers will manage variations in the outputs of different sources of water according to the terms agreed in their access agreement.  This will include incidences where a licensee introduces a significant amount of water into the public supply system and that supply then fails. 

However, access agreements may not provide for what happens when the licensee is not able to introduce water, not because the water is unavailable but because the licensee has become insolvent or has had its licence revoked.  In these circumstances, unless a court deems otherwise, it is likely that access agreements between the licensee and water undertaker could become void and any contractual agreements about managing resources and assets could become invalid.  The need for strategic supplies therefore arises because of failure of the licensee rather than failure of the licensee’s source.

If a licensee’s introduction is significant, but the licensee fails and so becomes unable to continue its introduction, the water undertaker may face a substantial risk of being unable to meet its statutory duties to maintain supply to its own customers and meet the domestic purpose needs of the licensee’s customers.

We expect licensee failure to be infrequent and for it to be even rarer that a failing licensee would be introducing such a significant amount of water that a water undertaker would need immediate access to it in the event that the licensee failed.  However, designation of the introduction as strategic will offer a safeguard to the public supply system and reassurance to all customers that the licensee’s failure is not likely to cause significant immediate supply difficulties.  

Strategic supply designation also minimises the need for the water undertaker to duplicate resources.  Without the strategic supply provisions, water undertakers would need to ensure that they have enough ‘spare’ sources to match the volume of the licensee’s introductions in the event of licensee failure.  This is likely to be costly and represents an inefficient use of resources. 

6.4 Assessing the risks

When considering whether an introduction is strategic, 66G(10) and 66H(10) only allow us to consider the domestic and non-domestic needs of the water undertaker’s own customers and the domestic needs of the licensee’s customers.  It does not allow us to consider the demands of retail licensees’ customers.  If we deemed that the water undertaker could fulfil its obligations without designating the licensee’s introduction as strategic, and that licensee subsequently failed, the water undertaker may not have enough water to supply all the customers on its water supply system.  This is because the water undertaker would also need to meet the domestic demands of retail licensees’ customers, even though the current drafting of sections 66G(10) and 66H(10) means their requirements cannot be considered as part of the strategic supplies designation process. 

Eligible customers who transfer supply to a retail licensee will need to be aware of the risk that their supplies may not be protected by the strategic supply designation process in instances where another combined licensee is unable to introduce water because it has become insolvent or has had its licence revoked.  To mitigate this risk, water undertakers may choose to keep water in reserve, but this would reduce the scale of the ARROW
 costs available to combined licensees.  Alternatively, there may be private law solutions to ensure the undertaker is able to obtain control of a failed licensee’s water resources that are not designated as strategic.

Q29:  How rare do you think this potential scenario is likely to be?  What do you think could be solutions to the problem? 

6.5 Process for obtaining a strategic supply designation

Sections 66G(3) and 66H(3) allow either the water undertaker to ask us to make a determination, or allow us to propose to make a determination.  We would also expect to consider whether or not to make a determination, were we approached by a licensee or customer asking us so to do. 

Applications for strategic supply designation can be made at any time.  It is not necessary that the request is made at the time the licensee first introduces water into the undertaker’s supply system under a particular access agreement.  If a licensee introduces water and a water undertaker considers that it would be able to maintain supplies to its own customers and the domestic needs of the licensee’s customers if that licensee were later to fail, it does not need to request a designation.  However, if something happens to alter the water undertaker’s supply situation and resource availability such that it considers it would need the failed licensee’s source to meet relevant customers’ needs, it can then ask for a designation of that source to be strategic. 

A designation request should be made in writing.  It should include the following information:

· the name of the water undertaker;

· the name of the licensee;

· the name of the secondary water undertaker (if appropriate);

· a detailed explanation of why the introduction should be designated as strategic; 

· the date from when the designation should apply; 

· whether the parties to the relevant access agreement agree with the designation request;

· whether the source is one of a set of sources that are collectively strategic;

· details of the introduction, including its input point and its source(s);

· details about the water supply system the introduction serves and the associated water resource zone
 (WRZ) (see section 6.6 of this guidance for relevant criteria); and

· details of the customers that might be affected if strategic supply designation was not granted (including numbers, location, consumption and type of business).

Q30:  Do you think additional details need to be included in the designation request?

Sections 66G(4) and 66H(4) require us to give notice of the request or proposed determination to: 

· the Secretary of State
;

· the Assembly
;

· the Environment Agency;

· all parties to the access agreement (ie the water undertaker, licensee and, where appropriate, the secondary water undertaker); and 

· any other persons we think it appropriate to notify.  This is likely to include affected customers of the licensee involved in the designation request and the Consumer Council for Water, subject to any security considerations.
There are no statutory provisions that specify the time within which we must give notice.  We want to ensure that requests by water undertakers for designations are serious and considered, and are not made lightly.  We will scrutinise carefully the evidence and reasoning supplied to us by them.  Therefore, we propose to issue a notice within four weeks of receiving the request or proposed determination.  This will allow sufficient time to ensure that the request is genuine and that all the necessary information has been submitted before representations are invited. 

Q31:  Do you agree that four weeks is a reasonable time within which Ofwat should give notice of a proposed designation?  If not, why and what would be a reasonable time?

The notice will state:

· who requested the designation;

· details of the water introduction under consideration; 

· details of where to send representations/objections; and

· date by which all representations/objections must be received, which will be at least four weeks from the date on which notice was given.

When making our determination, we will consider all representations or objections that are made and not withdrawn.  We will involve those with expertise of water resource management in our decision-making process.  This will include the Environment Agency, our staff and any independent experts we may wish to engage.  We expect to make a determination within four weeks of the closing date for representations.  This may increase or decrease depending on the number of representation/objections received.  If all parties to the access agreement agree for the designation to be made, it is likely that a determination can be made sooner.
Q32:  Given the technical nature of strategic supply applications, do you think that four weeks is a reasonable amount of time for us to make a designation determination following representations?  If not, what alternative timing would you propose?

We will give notice of our determination, in writing, to all parties that received the initial notice of the designation request.  Before issuing notice of our determination, we will discuss our proposals with the water undertaker and licensee.  We must maintain a register of water introductions that are designated as strategic under section 195(2)(g) WIA91 and this will be available from our library and on our website, unless the Secretary of State and the Assembly
 directs otherwise.  Along with Defra, our current view is that strategic supplies information should not be made public because of security concerns, therefore information might not be available.
6.6 Strategic supply criteria

When requesting the designation of an introduction as strategic, the applicant will need to demonstrate why the designation should be made.  The information given should relate only to the introduction that is to be designated rather than all of the licensee’s introductions.

The key factor that will determine the need for strategic supplies is whether the water undertaker has sufficient water available to supply its own customers and the licensee’s customers’ domestic needs, in the event that the licensee fails.  We therefore think that licensees’ introductions should be classed as strategic in all circumstances where, in the event of licensee failure, the water undertaker would not be able to immediately, and on a continuing basis, supply its own current customers and the licensee’s customers’ domestic needs.  The information that will be required to test this is likely to be varied and is listed below.  This list is not exhaustive. 

· The volume of the licensee's introduction
 that is used for domestic purposes.
· The volume of the water undertaker's headroom in the WRZ where the licensee’s introduction takes place.
· The volume introduced by the licensee relative to total demand in the WRZ.

· The total volume introduced by all water supply licensees relative to total demand in the WRZ.

· The location of the licensee’s introduction relative to other water resources in the WRZ.

· The location of the licensee’s introduction relative to the geographical pattern of demand in the WRZ.

· Seasonal supply pattern of the licensee’s introduction.

· Seasonal demand pattern of the licensee’s and other customers.

· The location of the licensee’s and other customers within the WRZ.

· The volumes of domestic and non-domestic water use by the licensee’s customers within the WRZ.

· The relative scarcity of water resources in the WRZ, either physically or economically, with reference to the long run marginal cost (LRMC) figures for that WRZ.

· The security and reliability of the licensee’s introduction and others in the WRZ.
· Any other water quality or operational matters that are considered to be relevant, which could include known future demand, distribution issues, dependence on a licensee’s introduction to maintain quality or flow direction and whether there are any alternative options for supply in the WRZ.
Q33:  Do you think additional criteria need to be added to this list?

One of the key criteria that water undertakers will need to provide is data that indicates their headroom in the relevant WRZ.  This information will be central to the assessment of whether a water undertaker would have sufficient resources available to supply its own customers and the licensee’s customers’ domestic needs, in the event that the licensee failed.  As water undertakers will need to consider the impact of licensees’ introductions on their water resource plans, we expect that the definition of headroom should account for licensees’ introductions.  We invite views on whether we should look only at introductions that are strategic, all licensees’ introductions, introductions made under long terms contracts, or some other measure.

Q34:  What definition of headroom should we use for the purposes of assessing strategic supply applications? 

6.7 Process for de-designating a strategic supply

Water undertakers can also apply to us for a supply to be de-designated as strategic, if circumstances change.

It would seem unlikely that an introduction will remain strategic indefinitely, given the changing patterns of supply and demand within a WRZ.  We suggest that a review of whether an introduction continues to be strategic could be carried out through water undertakers’ normal water resource and business planning processes.

If we determine that an introduction of water no longer constitutes a strategic supply, we can cancel the designation.  We expect that we would normally make a determination to de-designate following a request from a water undertaker, licensee or customer.  A de-designation request can be made at any time and must be made in writing.  It should include the following details:

· the name of the water undertaker;

· the name of the licensee;

· the name of the secondary water undertaker (if appropriate);

· a detailed explanation of why the strategic supply should be de-designated; 

· the date from when the de-designation should apply; 

· whether the parties to the relevant access agreement agree with the de-designation request; 

· whether it is a single or a collective designation;

· details of the strategic introduction including its input point and its source(s);

· details about the water supply system the strategic introduction serves and the associated WRZ;

· details of the customer or other introductions that might be affected if strategic supply designation was withdrawn; and

· relevant criteria as listed in section 6.6 of this guidance that supports the application.
Q35:  Do you think additional details need to be included in the de-designation request?
When dealing with de-designation requests, we propose to follow the same procedures and timings for issuing a notice as proposed in section 6.5 for designation requests. We would give notice of the de-designation request to the same list of people, containing the same information and would issue it within four weeks of receiving the request. 

We also intend to follow the same process and timings for making determinations on de-designation requests as set out in section 6.5.  When making a determination about a de-designation, we propose to use the same expertise in reaching our decisions, consult the same people and make a determination within four weeks of the closing date for representations.

We will give notice of our determination, in writing, to all parties that received the initial notice of the de-designation request.  Before issuing notice of our determination, we will discuss our proposals with the water undertaker and licensee.  If we determine that the strategic supply should be de-designated, and it is listed in the strategic supply register, we will amend our register. 
Q36:  Do you agree that the same process and timings can be used for de-designation requests as for designation requests?  If not, what process and timings would you propose?

7.  Collective modifications of standard licence conditions

7.1 Background

This section of the paper relates only to the process for modifying the standard conditions of Water Supply Licences once they have been issued.  Standard conditions will be the same for all licensees, although there will be additional standard conditions for licensees that have the additional authorisation to introduce water into a water undertaker’s supply system.  The process for modifying water undertakers’ conditions of appointment is not affected by the new regime.

Standard licence conditions may need modifying from time to time in order to reflect developments in competition and the water industry.  Section 17J WIA91 provides the procedure for the collective modification of standard conditions for retail licensees and combined licensees.  This means that it is not always necessary to obtain the individual agreement of each licence holder.  Sections 17J(3) and 17J(4) WIA91 require that prior to changes being made, we must give notification of our intentions, detailing the impact of and reasons for the modifications.  We must also consider representations made on the proposed modifications. 

Sections 17J(6)-(8) WIA91 provide for the circumstances in which proposed modifications to standard licence conditions can proceed.  If no objection is received from the Secretary of State, the modification can be made if:

· no objections are made by relevant licence holders
; or 

· objections are made by a proportion of relevant licence holders that falls beneath the specified threshold, and the market share of the licence holders that object falls below another specified threshold; or 

· the effect of the modification is to remove or reduce burdens (without removing any necessary protection or unduly disadvantaging a licensee in competing with other licensees).

If a collective licence modification cannot proceed under section 17J WIA91 or if we decide not to use the alternative route under 17I WIA91 (which allows for any condition within a particular licence to be modified with the consent of the licence holder), we may choose to follow section 17K WIA91.  This allows us to refer the proposed modification to the Competition Commission so that it can assess whether the modification would be in the public interest and should therefore proceed.

The purpose of this section of the paper is to explain the proposals on how the market share of relevant licence holders will be measured and what thresholds must be exceeded for proposed modifications to be blocked under section 17J WIA91.  A draft Statutory Instrument on Modification of Standard Conditions Regulations based on these proposals is in appendix 11.  Respondents are invited to comment on whether the draft Regulations deliver the policy explained in this paper.  This section also sets out the alternative options that were considered for measuring the market share of relevant licence holders and invites views on our proposed approach.  

7.2 Threshold

The Secretary of State has the power to set the thresholds that will determine the minimum representation of licensees required to block a licence modification proposal.  In setting the threshold, balance is important.  If the threshold were too high then it would reduce licensees’ influence over decisions affecting their licences.  However, if the threshold were too low then one or a small number of licensees may have too much influence over the process, which could result in modifications not being made that the majority of licensees agreed with.

Defra, the Assembly and Ofwat believe that thresholds of 20% of relevant licence holders and 20% of the market share of relevant licence holders throughout England and Wales achieve the right balance.  These thresholds are low enough that if a significant proportion of licensees (either in number or in market share) object, the modification will not proceed, except under section 17J(8)
 WIA91.  However it is not so low that it gives undue power to any licensee to block proposed modifications agreed by the majority of the licensees (in number and in market share).  The proposed thresholds mean that if a minimum of 20% of relevant licence holders objected to a proposed licence modification, or if the licensees who objected represent at least 20% of the relevant licence holders’ market share, then the modification could not proceed without a reference to the Competition Commission under section 17K or unless 17J(8) applied.

Thresholds of 20% are also consistent with the current thresholds for modification to electricity and gas standard licence conditions.  While the voting systems are not exactly comparable, as in electricity and gas the former monopoly companies equivalent to water undertakers are also subject to standard licence conditions, it is a precedent of a voting system where 20% thresholds achieve the right balance.

Q37:  Do you agree that in order to block a modification, the threshold for the proportion of licensees and the threshold for market share should both be set at 20%?  If not, which thresholds would you propose and why?

7.3 Market share

One of the factors that will determine whether a proposed modification can be made is whether the combined market share of the relevant licence holders who object to the modification are above a threshold set by the Secretary of State as discussed above.  There are a number of options for assessing market share including number of customers, volume of water supplied and revenue.  This section examines these options in more detail and explains why, along with Defra and the Assembly, we favour an assessment based on volume of water supplied.

7.3.1 Numbers of customers

Customer numbers will not provide an accurate assessment of market share, as they do not indicate the scale of licensees’ activities or the size of the customers supplied.  This is because one licensee may have a customer with a supply of water in excess of 250Ml/yr whilst another licensee’s customer may use 50Ml/yr and yet both licensees would be treated with equal weighting in a market share assessment under this criterion as they each have one customer.

7.3.2 Revenue

Revenue or turnover information will have already been prepared for audited accounts and we could assess the accuracy of data submitted by cross-checking it with the licensee’s accounts.  However, it may be more difficult to verify if the turnover represents the company as a whole, rather than turnover of the licensee’s water-related licensed activities.
A revenue assessment of market share may not show the true scale of a licensee’s licensed activity.  An example of this would be where a licensee offers value-added services such as leakage reduction schemes, which may result in the licensee appearing to have higher revenue.  We would need to verify turnover by excluding any figures other than the supply of water alone.  If this was not carried out it could mean that two licensees, who both supplied the same number of customers with the same amount of water, would be classed as having different market shares if one also provided value-added services.  It may not always be possible to assess exactly how much revenue comes from value-added services and activities that are carried out separately from the licensed business.

Another example of how turnover may not be indicative of market share relates to the price of water.  It is likely that licensees who supply mainly in areas where water is more expensive will have a higher turnover than those who supply in cheaper areas.  In this case, turnover reflects the price of water rather than the market share.

7.3.3 Volume of water 

Volume of water supplied is likely to be the best method for assessing market share.  This is because the more water a licensee supplies, the greater its scale of licensed activity and the more influential it becomes in the market.  Although a licensee supplying 50Ml/yr and one supplying 100Ml/yr may each only have one customer, the licensee supplying 100Ml/yr will be judged to have more market share.  This is because it has more water resources, is meeting a greater customer demand and is likely to have had more influence on the water undertaker’s resource plan.  That licensee will probably have incurred more investment to start-up and may have bigger/more assets (treatment works, etc) to deal with the greater volumes it supplies. 

There are two approaches to measuring market share by reference to volume.  The first, and simpler approach, is to use one measure of volume that applies regardless of the condition that is being modified.  The measure would be volume supplied to premises, as this takes into account water that is supplied through either retail or combined licensed activity.  This is our preferred approach.  

The more complex second approach would tailor the assessment of volume according to the modification that is being proposed.  In this approach, the measure of market share would depend on to which licensees the standard condition applies.  There are three possible types of standard conditions:

i)
standard conditions that apply to all combined licensees.  In the tailored approach, the proposed measure of market share would be total volume of water introduced into all water undertakers’ supply systems.

ii)
standard conditions that apply to combined licensees introducing potable water.  In the tailored approach, the proposed measure of market share would be volume of potable water introduced into all water undertakers’ supply systems.

iii)
standard conditions related to the retail activities, and therefore that apply to all licensees (combined and retail-only).  In the tailored approach, the proposed measure of market share would be total water supplied to premises.

i) Total water introduced

Standard conditions might apply to all combined licensees, but not retail licensees.  For example, proposed standard condition eight
 on Special Administration and Security of Supply might apply to combined licensees whose introduction has been deemed a strategic supply.  By assessing the total volume of water introduced into the water undertaker’s supply system, this would only take account of situations where a combined licensee introduces its own water and then supplies a customer through common carriage.  It would not take account of situations where a combined licensee purchased a retail supply from the water undertaker, or where a retail only licensee purchased a wholesale supply.  This measure could therefore be used to assess the market share of licensees where the proposed modification relates only to combined activities associated with introducing water.  

However, this could be viewed as unfair to those combined licensees who are not introducing water yet, but intend to do so in the future.  For example, if they are supplying customers through retail arrangements while constructing treatment works.  For these licensees, although they might be able to block the proposal through the threshold relating to the number of licensees, this measure of market share would in effect lower their voting power as their market share would be zero. 

ii) Potable water introduced

A standard condition might apply only to combined licensees introducing potable water.  For example, the proposed standard licence condition that requires DWI to carry out a technical assessment of a licensee’s source might be included in all combined licences, but refers only to combined licensees that introduce potable water.  Where a modification is proposed that only relates to potable water (eg to the proposed licence condition that requires DWI to carry out a technical assessment of a licensee’s source), it could be argued that the volume assessment should measure potable water introduced.  

Looking only at the volumes of potable water introduced could provide a more accurate representation of the affected licensees, which means that combined licensees who only supply non-potable water would only be able to influence the vote through the threshold that relates to the number of relevant licensees.  However, requesting this level of detail would make it more time consuming and possibly more complicated for licensees to gather this data.  It would also be more difficult for us to verify.  Combined licensees who do not introduce potable water, but who plan to do so in the future, may feel that it is unfair that their voting power is reduced as a result of this assessment of market share.  Particularly if it is a standard licence condition that could affect them at any time in the future, ie when treatment works are complete, and which currently forms part of their licence.

iii) Total water supplied to premises

A standard condition might apply to all licences, both retail-only and combined.  For example, proposed standard licence condition four
 on Provision of Information to Ofwat will apply to all licensees.  In this case, we would look at the total water supplied to premises and would therefore cover all retail supply situations including wholesale, combined, potable and non-potable supplies.  This would therefore be the measure applied to modifications affecting retail conditions.

Defra, the Assembly and Ofwat’s preference is for the simple approach, where market share would be assessed by reference to volume supplied to premises regardless of the proposed modification.  Using one method for market share keeps the process of assessment simple and does not overcomplicate the information request that would be sent to licensees.  It would also mean that the volume data was more easily verifiable, it reduces the burden on licensees in terms of collating volume data and it reduces the risk of licensees feeling they are being discriminated against in the circumstances where a combined licensee is supplying water to its customer through a retail arrangement while building its treatment works. 

Q38:  Do you agree that the simple approach to market share should be adopted in all cases?  If not, what measure of market share would you propose and why?

7.4 Collecting accurate market share information

When collecting market share information, there are a number of factors that need to be addressed in order to ensure that the information received from licensees is accurate, verifiable and reflects their true market position.  These factors are:

· timing of data collection;

· assessment period; and

· type of licence holder being consulted.

7.4.1 Timing of data collection
When we issue a notification setting out proposed modifications, licensees will be asked to send information that reflects their historical market share for the most up to date 12-month period before the date the notification was issued.  This allows us to obtain the most accurate and up-to-date information about the licensees’ market share.  By collecting historical data, the opportunity for gaming is reduced.  If we were to ask for information to reflect licensees’ market share at the end of the consultation, licensees could try to increase volumes/customers/turnover in order to have more influence over the vote. 

7.4.2 Assessment period
Defra, the Assembly and Ofwat propose that market share should reflect the licensee’s position over the last 12 calendar months.  Measuring annual volume removes the uncertainty that might arise if turnover or volumes fluctuated throughout the year.  The need for a yearly assessment is particularly important if volume is used to indicate market share.  This is because there may be fluctuations in demand that may give an unbalanced picture of market share if measured on a monthly basis and not smoothed throughout the year.  We would expect data based on meter readings. 

It is unlikely that accurate volume data will be available right up to the day the notice is issued, as it may take time for licensees to carry out meter readings and to have those recorded in their systems.  We therefore propose that the 12-month period of assessment should be as up-to-date as possible (ie should include the last complete month), to ensure that accurate information is submitted.  For example, if a notice is issued on 21 September, we might want the previous 12-month period to end at the end of July.  Asking for the 12-month period to end at the end of August might give incomplete volume data as licensees may not have had time to record meter readings in their systems.

Q39:  Do you agree that market share information should be historical and reflect a 12-month period as specified by Ofwat?  If not, what period would you propose and why?

7.4.3 Type of licence holder being consulted
All licensees will be given the opportunity to vote on licence condition modifications that apply to retail licences.  However, where a proposed licence modification applies to a condition that affects combined licensees, votes will only be sought from combined licence holders.

Appendix 1: Partial regulatory impact assessment

1.  Purpose and intended effect of the policy and its timing

This consultation forms part of the framework for issuing guidance and statutory instruments as outlined in the new WSL provisions of the WIA91.  WA03 received Royal Assent on 20 November 2003.  Among other things, it amends the WIA91 by providing a specific framework for ‘access’ to the public water supply system (through combined and retail supply) within the England and Wales water industry.  The WSL provisions, which increase the scope for competition, were included in the light of responses received by Defra and the Assembly to their joint public consultation on ‘Extending Opportunities for Competition in the Water Industry in England and Wales’ (July 2002). 

The WIA91 permits access to a water undertaker’s supply system for licensed water suppliers for the purpose of supplying a customer’s eligible premises.  Prospective suppliers will need to obtain a Water Supply Licence from us in order to compete with water undertakers in the supply of water through the water undertakers’ supply systems.  Prospective suppliers can either apply for:

· a ‘retail’ licence, which entitles the holder to purchase a supply of water from a water undertaker and to retail it to a customer’s eligible set of premises; or

· a ‘combined’ licence, which is a retail licence with a supplementary authorisation that enables the holder to introduce water into a water undertaker’s supply system and to retail that water to a customer’s eligible set of premises.

There are approximately 2,300 customers at eligible premises spending in total about £210 million on water each year (2002 figures).  Eligible premises are defined in the WIA91 as non-households where annual consumption is likely to be not less than the defined eligibility threshold, currently set at 50Ml/yr.  In addition, premises may only be supplied by one licensee at any time.  Along with the Environment Agency and DWI, we will undertake a review of the licensing framework, including the 50Ml/yr threshold, within three years of the start of the regime.  The timing of when that review will take place will depend on whether we have enough information to undertake such a review in that timescale.   

The purpose of the consultation paper is to invite your views on our policy proposals.  Responses to the consultation will assist in the development of Ofwat’s guidance and the Statutory Instruments on all aspects covered by this consultation document.  We expect to publish the final guidance and Statutory Instruments during summer 2005.  Prospective licensees will be able to apply for a Water Supply Licence in summer 2005, with the overall regime due to commence in autumn 2005.

In order to protect water quality and to promote competition, there need to be rules and procedures to govern how water undertakers will provide access to their supply systems to allow licensees to compete in the provision of water supply.  Although relevant standards have to be met, these rules should not be so burdensome on water undertakers and licensees that they deter competition. And in setting such relevant standards, a balance would need to be struck with the Government’s wider objectives for the water industry to ensure that whilst they are not overly burdensome, they do not create unnecessary risks in other areas, such as public health. 

There will need to be an access agreement between a licensee and a water undertaker to govern arrangements between the two parties.  Section 66D(4) WIA91 requires us to publish guidance in accordance with which the terms and conditions of such agreements shall be made. 

We need to strike a balance between issues that are governed by an access agreement, by means of conditions of appointment and standard licence conditions, through guidance documents, Statutory Instruments and other obligations.  This regulatory impact assessment (RIA) explains the reasons for the approach we have taken in developing the policy surrounding the new WSL regime.  This RIA is sub-divided by issue to allow an easier assessment of the approach we have taken on each area of policy, rather than to the regime as a whole.

Due to the complex nature of this regulatory regime and the difficulty in predicting how a competitive market will develop, the assessment of costs and benefits included in this RIA is mainly qualitative.  Although there will be a degree of fixed costs associated with the start up of competition through licensing, we expect that the scale of these will be limited because of the size of the initial market.  Over the longer term however, we expect that the extent and magnitude of costs and benefits will depend more on the number of new entrants and the level of competitive activity in the market. 

1.1 Guidance on eligibility

Options and rationale

Section 17A(9) WIA91 states that Ofwat may, with the approval of the Secretary of State in consultation with the Assembly, issue guidance on the factors which are, or are not, to be taken into account in determining the extent of any premises for the purpose of being eligible to be supplied water by a licensee. Section 17E(2) allows us to determine all aspects of eligibility. 

Section 17D(3) WIA91 sets out that estimates of the quantity of water to be supplied to any premises shall be made in accordance with guidance issued by us with the approval of the Secretary of State in consultation with the Assembly.  Section 17D(4) allows us to make provision as to the commencement date of the annual periods by reference to which estimates are to be made.  It also sets out that in making estimates, the guidance may specify:

· the factors to be, and not to be, taken into account;

· the assumptions to be made; and 

· the method of calculation to be employed.

Given the provisions in the WIA91, we have identified and considered two options:

· Option 1: Issue broad guidance that sets out the basic requirements for eligibility and allows many cases to be considered on an individual basis.

· Option 2: Issue firm guidance with some flexibility to allow case specifics to be taken into account only where necessary

Option 1

Under this option, we could issue broad guidance on each aspect of eligibility.  For example, the guidance could state that, in considering the extent of a set of premises, several categories of premises might be eligible, and that the volume supplied to a set of premises can be measured in any way that a licensee or water undertaker sees fit.

Under this option, there might be more room for dispute between licensees and water undertakers resulting in higher costs for licensees, water undertakers, customers and Ofwat.  As a result, we might have to deal with more disputes than with strict guidance and we, the licensees, water undertakers and customers might use more resources than with strict guidance.  We will issue a separate consultation on the process for resolving disputes. 

Under this option, there might be an incentive for licensees and water undertakers to search for loopholes in legislation in order to interpret our guidance in their favour.  This could cause premises to become eligible that we did not intend to be eligible.  However, it is unlikely that water undertakers and licensees will be searching for loopholes for the same purpose given their different interests.  As a result, it is likely that we would have to deal with disputes that need not have arisen.

This option could allow scope for innovation by allowing licensees to take the broadest interpretation of the guidance.  The guidance would allow a number of types of scenarios to be considered as eligible.  Innovation often means doing the same thing in a different way.  This has advantages for all customers.  Where licensees are innovative and offer lower prices and better service, eligible customers can switch to benefit.  Customers that remain with the water undertaker, however, could still benefit as water undertakers improve innovation and efficiencies as a result of the threat of competition. 

Option 2

Under this option, we could issue strict guidance on each aspect of eligibility.  For example, the guidance could state that, in considering the extent of a set of premises, only those premises that have the characteristics listed in the guidance meet the eligibility requirements.            

This option would ensure that the requirements of the Water Act 2003 are met by leaving as little room for interpreting legislation in different ways as possible.  This in turn would increase certainty for stakeholders, as they are clear on what information they need to assess eligibility.  As a result, it would allow licensees, customers and water undertakers to plan their future activities with more certainty. 

This option would be likely to reduce the number of disputes between licensees and water undertakers because the guidance would prescribe the circumstances under which a set of premises is eligible, without exception.  This would mean that there are fewer opportunities for disagreements to arise.  Under this option it is likely that there would be less need to involve us to determine disagreements.  As a result, we, the licensees, water undertaker and customers would use fewer resources. 

This option could restrict the full potential for licensees to compete by excluding some potential sets of premises from benefiting from a supply by licensees. Customers would have less choice and less chance to take advantage of cost savings that the incentive to innovate could bring.  Strict guidance, which does not realise the full potential for innovation, could reduce competitive pressure on water undertakers to react to the threat of competition. 

Firm guidance that allows situations to be treated on a case-specific basis offers a mechanism for focusing on those disputes, which cannot be resolved by following our guidance.  As experience of dealing with the number and type of disputes grows, resolutions will be easier and quicker to reach because there will be a growing body of experience.  And as our experience of dealing with eligibility disputes grows, we will be able to refine its guidance to take account of the real-life examples that arise. 

Firm guidance with some flexibility offers a good balance to stakeholders because it gives them clear guidance to follow, but accepts that there may be other cases that are relevant. 

Option 2 is the preferred option for this part of the consultation paper, as it creates the most regulatory certainty for water undertakers and has the least impact on costs.

Summary of costs and benefits to support the adoption of option 2 

Benefits

This section summarises the expected benefits of supporting option 2. 

Benefits to water undertakers/licensees 
· It enables water undertakers/licensees to plan policies to implement the licensing provisions more effectively.

· It reduces uncertainties for water undertakers/licensees, by clearly setting out key principles that water undertakers/licensees should follow.

· It provides clarity to those interested in entering the competitive market.  A prospective supplier will be provided with a copy of the eligibility guidance if its licence application is successful. 

Benefits to customers

As the approach allows some broad flexibility to water undertakers and licensees to secure customer specific arrangements, customers’ needs can be better accommodated than through totally inflexible guidance.  Having a broadly inflexible guidance document might be seen as a barrier to entry by licensees, thus reducing the number of new suppliers that customers can choose from.

Benefits to us

· It improves the transparency of regulation. 

· It allows us to maintain the right level of involvement.

· It reduces the risks that water undertakers, licensees and customers would otherwise face if we adopted a broad, basic approach. 

Costs

This section summarises the expected costs of supporting Option 2.

Costs to water undertakers

There will be minimal costs for water undertakers in implementing the proposals we have outlined in the consultation paper.  For example, a water undertaker might incur costs from seeking its own legal advice if it disagrees with a licensee and with our guidance about the eligibility of a set of premises. 
Costs to licensees

Licensees are likely to face some costs when following the guidance.  We expect these costs to be similar to the costs that water undertakers are likely to incur.

Costs to us

It is likely that there will be some costs of administering the guidance.  For example, we might receive more enquiries relating to the guidance than it expected. 

We might incur costs from making determinations.  Although these costs are difficult to quantify at this stage, they will for example relate to assessing and analysing information provided by the licensee, which will be requested to enable us to fulfil our functions under the WIA91.  There will also be costs involved in instances where we have to take enforcement action if a licensee breaches its licence by supplying to an ineligible set of premises.

The new WSL regime will create additional regulatory functions for us.  This will include monitoring the success of the guidance to ensure that it allows as much competition as possible to develop within the legislation and within Government’s wider objectives.  It will also include considering the effect of new or unique circumstances on licensees’ and water undertakers’ obligations and updating the guidance to reflect these new circumstances.
1.2 Guidance on applying for a Water Supply Licence

Options and rationale

Section 17A(1) WIA91 states that Ofwat, with the consent of or in accordance with a general authorisation given by the Secretary of State in consultation with the Assembly, may grant a Water Supply Licence to a company.  This would provide a retail authorisation (referred to as a retail licence) or a retail authorisation with a supplementary authorisation to introduce water into a water undertaker’s supply system (known as a combined licence). 

Section 17F(1) WIA91 states that an application for a Water Supply Licence, or variation of a licence, shall be made in such form and manner and shall contain or be accompanied by such information, documents and fee as may be prescribed.  ‘Prescribed’ means set by Regulations made by the Secretary of State.  Under section 213(2)(d) WIA91 the Secretary of State has powers to request that we produce accompanying guidance to the regulation on licence application. 
Although Regulations carry more weight and are more prescriptive, obliging licence applicants to follow them, we recognise that detailed guidance explaining the different steps of an application could be more helpful than Regulations alone.  As experience of the application process grows and modifications to the process are required, modifying Regulations would be more difficult and costly to do than amending guidance. 

Regulations and guidance achieve the right balance as Regulations will set out the critical stages of the process and place an obligation on licence applicants to follow the guidance.  The guidance can then set out the process in detail and clearly define the information that must be submitted.
Given the provisions in the WIA91, we have identified and considered three options in taking forward the licence application process.  These options are:

· Option 1: Issue flexible/lighter approach guidance.

· Option 2: Issue balanced approach guidance.

· Option 3: Issue strict guidance.

Option 1
Under this option, we would issue flexible guidance with a lighter approach to each aspect of the licence application process. This would largely mirror Ofgem’s current approach in the energy industry where financial information is not requested from companies applying for a licence.  We would require little information from applicants, concentrating largely on management data and confirmation that licence applicants are aware of their responsibilities as water supply licensees.

Although this option would make it easier for an applicant to gain a licence, the number of customers willing to switch might be low if customers are not confident in licensees’ abilities.  This would have knock-on effects for both customers and licensees.  A reduced number of customers willing to switch would significantly limit the scope for competitive activity which could result in a reduced competitive threat to water undertakers.  This might therefore discourage water undertakers from seeking out significant improvements to water services that they might otherwise have sought in a fully competitive market.  A reduction in customers willing to switch could also mean that licensees may not be able to gain an eligible customer’s business.  This would limit the scope for the success of their business.

Under this option, where information requirements are limited, there might also be more scope for water undertakers to raise representations about a licence application, particularly if it is not confident that a licensee is aware of its responsibilities or fit and proper to access the water undertaker’s supply system.  An increase in the number of representations made to us would increase our costs. 

Under option 1, there might be an incentive for licence applicants and water undertakers to search for loopholes in the legislation in order to argue for or against the grant of a licence for reasons other than their managerial or technical competence.  However, it is unlikely that water undertakers and licensees will seek loopholes for the same purpose given their different interests.  This would make the process open to uncertainty and unnecessarily lengthy, which might deter possible applicants from pursuing a licence.  This again could limit the success of the competitive regime.

A light touch approach to guidance could make it fairly easy for an applicant to obtain a Water Supply Licence.  This poses a danger of some companies being granted a licence when they may not be completely competent to operate as a licensee.  If it emerged that they were not competent to operate, this could cause unnecessary risks to the water undertakers’ public supply system, water quality and customers’ security of supply.

Therefore, option 1 is not our chosen option as it would leave too many uncertainties in the process to obtain a Water Supply Licence.  This might increase the number of representations made to us that would result in increased costs.  Ultimately, this could signal the failure of the new WSL regime and is why we recommend adopting an alternative option.
Option 2

Option 2 would allow us to take a similar approach to applications as Ofgem did when competition in the gas and electricity industries started.  It would mean that the application process is not overly burdensome, but would ensure that licensees know what will be expected of them and that they can prove that they are fully competent in all areas.  For example, potential licensees would need to be able to show that they are familiar with the relevant legislation that deals with water treatment and that they know what they need to do to comply with it.  Similarly, potential licensees would need to show that they are aware of how to deal with water quality incidents and emergencies.  DWI would issue a checklist that licence applicants must successfully complete.  By meeting this criteria and satisfying DWI and us of their competencies, the issuing of a licence would indicate to eligible customers that transferring water supply would not mean a reduction in service quality.  It would also provide some assurance to water undertakers.  However, full assurance is unlikely to be gained until DWI had carried out its more detailed checks at the time the licensee wanted to introduce water into the public supply system.

We anticipate that disputes would be reduced through option 2, as water undertakers would be less likely to make representations about applications.  This is because they should be reassured that the application process is rigorous enough to ensure that only competent companies are permitted a licence.  A reduced number of representations would minimise our administrative costs and as a result would not be as costly for market participants and customers.

Balanced guidance will allow companies that are fit and proper to enter the water industry whilst filtering out those that are not fit and proper from becoming licensees.  This would be viewed as a positive result by water undertakers, customers, licensees and Ofwat.  The entry of companies that are fully competent is good for our reputation as a regulator and that of the water industry as a whole.  It also offers some reassurance to the industry about the application process.  It would increase customer and water undertaker confidence and would be welcomed by licensees as it would prevent the WSL regime being brought into disrepute.  Increased confidence throughout the industry is likely to encourage more eligible customers to switch supplier if there are benefits on offer.  This would maximise the extent of competition, signal success of the regime and allow the maximum number of customers to take advantage of the benefits on offer to them.

This option would provide clear procedures to follow, but would also allow for the guidance to be updated as experience of the regime grows.  Balanced guidance should not result in over-regulation or a regime that is restrictive and stifles the scope for competitive activity.  It is for these reasons that option 2 is our preferred approach, along with the added advantage that it allows us to follow the precedents set in the gas and electricity industries when competition developed for large users.  This approach supports the cautious approach to competition favoured by Government.

Option 3

Under this option, we would issue strict guidance on each aspect of the licence application process.  A strict process would have a high number of information requests, including water source and treatment works checks and a detailed DWI assessment that must be successfully completed before a combined licence is granted.  This would make the process lengthy and onerous.  For example, the guidance could require that applicants prove that they have access to an ‘up-stream’ water resource before we grant a licence.  However, whilst carrying out these checks would provide reassurance to water undertakers and customers about the safety of the water supply system and water quality, this would put potential licensees into a “catch-22” situation.  This is because licensees would need to invest in building treatment works, assets and securing resources before they have any customers or even know if they are likely to be granted a licence.  This could result in an unnecessary burden and cost to licensees, particularly if they fail to obtain a licence.  This application requirement could also cause resource difficulties nationally as licensees would have to secure resources which may not then be used for several years until the licensee finds a customer that it can supply that water to.  In the meantime, those resources could have been put to a more environmental or economical purpose.

Under option 3, the licence application process is more burdensome to applicants which could deter companies from applying for a licence, thus reducing the number of licensees in the market. Whilst licensees are likely to welcome fewer competitors, this could, in turn, mean that there is less opportunity for competitive entry with the process therefore being seen as a barrier to competition.

By restricting the number of licensees in the market, this could mean that customers would have less choice of supplier and potentially less chance to take advantage of cost savings that the incentive to innovate could bring from a more competitive market.  This could also reduce the competitive pressure on water undertakers to react to the threat of competition.  As a result, there might be fewer incentives for water undertakers to improve their services to existing eligible customers and the remainder of its customer base. 

An unnecessarily lengthy and detailed application process would also mean that we would need to invest, perhaps unnecessarily, in more resources to deal with these applications. This would lead to higher application fees for potential licensees.  It is unlikely that these costs would decrease over time because even as experience of the process increases, we would still need to spend a lot of its time dealing with long and detailed applications.  This cost is unlikely to be offset by any reduction in costs that would result from us receiving fewer disputes.

Option 3, therefore, would be a costly process that would be burdensome to applicants and have few benefits.  There would be less opportunity for competitive entry and this would impact on customers who would not be able to enjoy improved service and would result in reduced innovation as a whole in the water industry.  Option 2 is therefore the preferred option that frames our approach in this consultation paper. 

Summary of costs and benefits to support the adoption of option 2
This section provides a summary of the costs and benefits associated with the adoption of option 2.  This section is intended to verify the reasons why we favour option 2, ie issuing licence application guidance that would ensure that licensees know what will be expected of them when applying for a Water Supply Licence, without being overly burdensome.
Benefits

This section summarises the expected benefits of supporting option 2.

Benefits to water undertakers/licensees

· It reduces the uncertainties for water undertakers and licensees, by setting out clear guidance to follow.

· It reassures water undertakers that licensees are fit and proper to access water undertakers’ supply systems.

· It minimises the burden on potential licensees to show that they are fit and proper.

Benefits to customers

By satisfying DWI and Ofwat of their competencies, licensees would indicate to eligible customers that transferring water supplier would not mean a reduction in water service quality and customers could enjoy the benefits on offer to them from increased competition.  Also by ensuring that licensees are aware of what is expected of them as a licence holder, the licence application process is rigorous enough to ensure that only competent companies are permitted a licence.  This should result in a reduced number of representations from water undertakers that would minimise our administrative costs.

Benefits to us

Ensuring entry of licensees that are fully competent is good for our reputation as a regulator and would offer some reassurance to other market participants about the application process.  This should maximise the extent of competition and in turn signal success of the WSL regime. 

Costs
This section summarises the expected costs of supporting option 2.
Costs to us

We anticipates that disputes would be reduced through option 2, as water undertakers would be less likely to make representations about applications where licensees have shown that they are competent to hold a Water Supply Licence.  A reduction in the number of representations would result in minimum time and administration costs for us.

Costs to water undertakers

As competition increases water undertakers are expected to review their services on offer to customers and as such this might generate some costs. 

Costs to licensees

Licensees might face some costs when putting together applications following the licence application guidance.  Whilst the guidance would attempt to answer possible queries, there might still be cases in which clarification is needed which might incur some timing and administration costs.

Option 2 is our preferred option as it creates the least regulatory uncertainty, has the least impact on costs, allows a balanced approach that reflects the emergence of a competitive market and we anticipate that it should encourage successful competition.

1.3 Customer transfer protocol

Options and rationale

Although there are no express provisions in the WIA91 prescribing a process for customers to change supplier, we recognise that a simple and standardised process is required and this is set out in a customer transfer protocol.  This is to ensure that customers can easily change supplier to take advantage of the benefits of competition and that essential customer information is exchanged and verified between suppliers.  A customer transfer protocol should set out a clear and concise process to guide water undertakers and licensees through the transfer of customers between suppliers. 

To ensure water undertakers and licensees follow the customer transfer protocol, we propose that obligations will be set through a condition in the licensees’ water supply licence and undertakers’ conditions of appointment.  The condition would require both water undertakers and licensees to abide by the terms of the customer transfer protocol once it has been established and provides that any changes will need to be approved by us.

Given that legislation does not require us to produce a customer transfer protocol, we have identified and considered two options for this policy area.

· Option 1: Do not produce a customer transfer protocol as there is no statutory requirement to do so.
· Option 2: Produce a customer transfer protocol setting out the obligations for water undertakers and licensees and the process they must follow.

Option 1

Under this option, customers would be transferred between water undertakers and licensees without regulatory controls or a standard industry process to follow.  This is likely to cause regulatory uncertainty if it causes a perception that there is not an effective system for transferring customers.  Experience from the gas and electricity industry, where erroneous transfer was a significant problem, is likely to make customers cautious about switching water supplier.

If customers perceive that changing supplier could lead to problems, for example loss of water for a period of time, then customer transfer numbers might be low. Customers would not then take full advantage of competition, and the full potential of the new competitive regime will not be realised. 

If no customer transfer protocol is produced there may not be a clear trigger to indicate that a customer wishes to transfer from its current supplier.  Water undertakers and licensees might also not exchange customer data, or different and inconsistent customer data might be passed to new suppliers once customer transfer starts.  This could result in inaccurate and delayed billing, erroneous transfers and in turn, customers might risk becoming ‘lost’ where switches are not traceable within the water industry.

Without a prescribed customer transfer protocol, suppliers will store customer data differently and this could make data collection difficult.  It will also mean that each supplier will be duplicating workload and a change in customer information might not be communicated to other water undertakers and licensees.  Also, the process for dealing with problems encountered during customer transfer could be different for each company, which would lead to inconsistencies across the industry.  Not only would this increase uncertainty, it could also result in water undertakers and licensees incurring unnecessary costs.  This is because they would need to spend more time and resources resolving problems and tracing lost data.  The absence of a prescribed transfer process could also result in the time for a transfer to take place being inconsistent throughout the industry with an increased potential for delays.  This would be unacceptable to customers and licensees who would want to commence their supply relationship as soon as possible. 

By increasing regulatory uncertainty, this option is likely to increase the number of disputes that are referred to us for resolution.  This would mean that we would need to invest in time and resources for this new area of work.  This could be seen as unnecessary, as the provision of a prescriptive process common to all suppliers could significantly reduce the number of referred disputes.
Option 2

We believe this option will produce the right balance of clarity and flexibility, whilst maximising regulatory certainty.  By introducing a prescriptive customer transfer protocol, water undertakers and licensees will have clear guidance and procedures to follow to aid the transfer process and the resolution of transfer problems that may arise such as meter reading disputes and customers transferred in error. 

A prescriptive customer transfer protocol will provide clarity to those interested in entering the competitive market.  Prospective licensees and water undertakers will have a full understanding of the mechanics of customer transfer protocol, as it will be a transparent process.  This is important to the successful development of the competitive market, as water undertakers and licensees will largely manage the process. 

Option 2 will allow us to maintain some involvement without controlling water undertakers’ and licensees’ activities.  This approach minimises the risks that suppliers might encounter if a ‘hands-off’ approach were adopted.  Our main roles will be to ensure water undertakers and licensees follow the customer transfer protocol and to consult on customer transfer protocol modifications.  We may also be required to determine disputes if a transfer objection arises where the affected water undertaker and licensee cannot come to a decision.  However, because our guidance would be fairly prescriptive, this would minimise the number of disputes that we would receive.  Although we would probably incur increased costs in dealing with this new area of work, we expect that these costs would be minimal and reduce over time as we gain more experience of transfer disputes and precedents were set.  Any increased costs would therefore only be temporary.

Although a prescribed transfer process will cause water undertakers and licensees to incur some costs in setting up systems, we have ensured that the approach taken is the most cost-effective way of managing customer transfers.  We expect that costs can be minimised by running transfer systems alongside water undertakers existing billing systems.  This then negates the need for a separate central registration system that would drive up costs for suppliers.  Option 2 will ensure that customer data changes are communicated effectively, accurately and consistently and that transfer statistics should be easy to report.  It should also reduce erroneous transfer scenarios and delays in customer billing and transfer.

With option 2, water undertakers and licensees will be involved in assessing ongoing change requirements (eg new customer information data fields) and implementing the minor changes to the customer transfer protocol.  This is to make the management of the customer transfer protocol easier and to allow us to concentrate on pivotal changes by issuing consultations.

Option 2 would minimise disruption to customers who want to switch supplier and ensure a timely and accurate transfer occurs once a customer has decided to switch supplier.  It would ensure a smooth customer transfer, minimise costs to water undertakers, licensees and us, and create regulatory certainty.  This is the option that frames our approach to customer transfer.

Summary of costs and benefits to support the adoption of option 2

This section provides a summary of the costs and benefits associated with the adoption of option 2.  This section is intended to verify the reasons why we favour option 2, ie produce a customer transfer protocol that clearly sets out the obligations for water undertakers and licensees to encourage customers to switch water supplier by installing confidence in successful transfer.  

Benefits
This section summarises the expected benefits of supporting option 2.

Benefits to water undertakers/licensees

· It reduces the uncertainties for water undertakers and licensees, by setting out clear guidance and procedures to follow.

· It enables water undertakers and licensees to plan for customer transfers.

· It enables water undertakers and licensees to be involved in assessing ongoing change requirements (eg new customer information data fields) and to implement minor changes to the customer transfer protocol.

Benefits to customers

By introducing a prescriptive customer transfer protocol, customers will have greater confidence that the transfer process will be successful.  Option 2 will enable transfer to be invisible and seamless to the customer and should seek to ensure that it is timely and accurate.

Benefits to us

We will be able to maintain some involvement without being overly controlling while reducing risks that might be encountered if a ‘hands-off’ approach were adopted.  We will have confidence that water undertakers and licensees understand the customer transfer protocol and are obliged to follow it.  As disputes are expected to be fewer over time, we will be required to invest less time in dispute determinations and by involving water undertakers and licensees in change management we can concentrate on pivotal modifications to the customer transfer protocol by issuing consultations.

Costs
This section summarises the expected costs of supporting option 2.

Costs to us

A prescriptive customer transfer protocol should minimise the number of disputes that we receive.  Although we would incur some increased administration and timing costs initially from dealing with dispute determinations, we expect these costs to reduce over time as we gain more experience of transfer disputes.

Costs to water undertakers

A prescriptive transfer process will mean that water undertakers will incur some costs in setting up a transfer information system, by running the system along side their existing billing arrangements.  However, we believe that this is the most cost-effective way of implementing and managing the customer transfer protocol.  The transfer information system will consist of water undertakers providing a registration function for customer’s eligible set of premises within the water undertakers authorised area as opposed to a costly central registration service run collectively or by an independent third party. 

Costs to licensees

Licensees will also incur small costs to ensure that they store their customers’ data efficiently and are able to pass information to market participants as part of the customer transfer protocol.  However, this should be cost effective compared with investing in a more costly central registration service.

We believe that option 2 offers a balanced approach, which has benefits that outweigh those in option 1.  As experience grows costs incurred in option 2 will be reduced and this option should encourage competitive activity in the water industry.

1.4
Guidance on strategic supplies 

Options and rationale

Sections 66G and 66H WIA91 allow Ofwat to determine whether one or more introductions of water to a water undertaker’s supply system by a licensed water supplier constitute a strategic supply.  Sections 66G(10) and 66H(10) WIA91 specify the criteria that will determine whether an introduction is strategic.  They state that ‘an introduction of water is a strategic supply if, without that introduction being made, there is a substantial risk that the water undertaker would be unable to maintain supplies to its own customers as well as supplying customers of the licensed water supplier in question with water for domestic purposes’.  We therefore have no discretion as to how we determine strategic status because the criteria is set in legislation.  The legislation does not require us to produce guidance on how it will assess and designate introductions as strategic. 

We expect licensee failure to be infrequent and for it to be even more rare that a failed licensee’s introductions are so significant that the triggers in sections 66G(10) and 66H(10) WIA91 are met.  However, designation of introductions as strategic will offer a safeguard to the public supply system and reassurance to customers that the licensee’s failure is not likely to cause significant supply difficulties.  Given the provisions in sections 66G and 66H WIA91, we have identified and considered two options for taking forward this policy area.

· Option1: Do not produce guidance on how we will determine whether an introduction is strategic, as there is no statutory requirement to do so. 

· Option 2: Produce guidance that explains how we will determine whether an introduction is strategic in order to reduce regulatory uncertainty. 

Option 1

This option is likely to increase regulatory uncertainty and poses a risk to the effective operation of the regime.  In order to designate an introduction as strategic, either the water undertaker can ask us to make a determination, or we can propose to make a determination (sections 66G(3) and 66H(3) WIA91).  It is expected that we would consider whether or not to make a determination if we were approached by a licensee or customer asking us to do so.  Without guidance to follow, water undertakers, licensees and customers will not know how to go about requesting a designation, what information they need to provide to us, the timescales involved in assessing an application, or whether we are likely to make a designation.  This has adverse effects for several reasons. 

For all stakeholders, the uncertainty surrounding the process might deter them for applying for a designation.  This in itself would signal failure of the strategic supplies policy as licensees who introduced significant amounts of water that the water undertaker came to rely on would not be subject to special administration.  If those licensees subsequently failed, the water undertaker would face difficulties supplying its own customers and the domestic needs of the licensees’ customers. 

The absence of guidance from us on strategic supplies could also stifle competition in other ways.  If customers perceive that by switching to a licensee they have a higher risk of supply failure, because uncertainties surrounding applications and criteria prevent stakeholders from applying for strategic status, it might prevent customers from switching supplier or make them more cautious about moving from the water undertaker because of the greater risks involved.  The potential reduction in switching rates would mean that customers would not be taking full advantage of the price or service improvements on offer to them from licensees.  Also, if fewer customers were to switch, this would suppress the extent of competition and for licensees, this could mean that there are again fewer opportunities for competitive entry which could prevent them from competing in the water industry.  This alone would have knock-on effects for customers because a reduced threat from licensees might not encourage water undertakers to make such significant improvements to their services to existing customers, thus the extent of innovation and efficiencies throughout the industry are reduced. 

Although option 1 is likely to deter stakeholders from applying for strategic supply designations, where applications are made to us, it is likely that they will all differ in appearance and the information they contain.  This will be as a direct result of there being no guidance available for applicants.  An immediate impact on us would be that we would need to spend a lot of time on each individual application trying to disseminate the information and find the key data we need to make an assessment.  In some cases applications could be incomplete or missing key information, which would require us to correspond with the applicant to collect all the necessary information needed before we can proceed with the assessment.  This could be necessary for all applications and would increase the time for a designation to be made.  Because this is likely to increase the time we need to spend on each application, our resource costs are likely to increase.  This could be viewed as an unnecessary cost because clear instructions to applicants would reduce any uncertainty about what is required in an application. 

Therefore option 1 is not our chosen option, as it would leave too many uncertainties.  This option might deter stakeholders from applying for a designation and, where a designation was applied for, we might be subject to increased administration costs by receiving individual and different applications as opposed to standard applications.  

Option 2
We believe this option will produce the right balance of clarity, whilst also minimising risks to the supply system and customers.

This option is likely to offer the most regulatory certainty, as the guidance on strategic supplies would clarify exactly what is required for an introduction to be designated as strategic.  This would include the format of the application, the information that needs to be included in the application, where the application should be sent and how long it will take us to process the application.  It will be clear from the guidance how we will assess whether an introduction is strategic, and the information needed from the applicant in order to do this.  This will make it easier for stakeholders to submit applications by reducing uncertainty and regulatory burden. 

By providing guidance that makes the process easier for stakeholders to apply for a strategic supply designation, it is possible that as a result more licensees will be subject to special administration.  For some of the customers of those licensees and some customers who are thinking of switching to those licensees, this has the advantage that it offers them greater security than licensees who are not subject to special administration.  This is because, in the event of licensee failure, some customers would be guaranteed a supply of water.  This might not necessarily be the case otherwise.  Some customers might see this as an advantage.  However, licensees and/or their creditors may not view special administration so favourably because their assets would become protected, preventing them from disposing freely of them which could reduce the value of their business.  For water undertakers however, the application of special administration to a licensee’s assets assures them that the licensee’s resources will continue to be introduced into their supply system in the event of licensee failure. 

Although the provision of clear guidance could encourage more stakeholders to apply for a strategic supply designation, it is likely that by following the guidance, all the applications we receive will be in the same format and contain all the necessary information for us to begin our assessment.  This would immediately reduce the time and resources that would have been necessary under option 1, to chase up missing information.  This would minimise our costs and thus costs that are passed on to licensees’ customers.  Whilst our resource costs could increase slightly by dealing with applications for this new policy provision, any increase in costs are likely to be offset by the savings available to customers from competition.  And we would expect that any need for increased resources would only be temporary at the start of the new WSL regime when competitive activity is likely to be at its height.  We expect that as the regime settles, applications for strategic status are likely to be more manageable and infrequent.   This will be aided by experience of dealing with applications and by updating the guidance as new information becomes available.

Option 2 is the preferred option that frames our approach in this consultation paper, as it creates the least regulatory uncertainty for water undertakers, has the least impact both environmentally and economically and creates greater scope for competitive activity and its associated benefits.

Summary of costs and benefits to support the adoption of option 2
This section provides a summary of the costs and benefits associated with the adoption of option 2.  This section is intended to verify the reasons why we favour option 2, ie issuing guidance on strategic supplies that would clarify exactly what is required for an introduction of water to be designated as strategic.

Benefits
This section summarises the expected benefits of supporting option 2.

Benefits to water undertakers/licensees

· It reduces the uncertainties for water undertakers and licensees, by providing clarity of regulation.

· It enables water undertakers and licensees to plan for making an application for a strategic supply designation.

· It assures water undertakers that a licensee’s resources will continue to be introduced into their supply system in the event of licensee failure. 

Benefits to customers

By providing guidance to make it easier for stakeholders to apply for a strategic supply designation, this should result in more licensees being subject to special administration.  This offers greater security to some customers that have switched from a water undertaker to a licensee.  Also by advising stakeholders how to apply for a strategic supply designation, this should minimise our administrative costs.

Benefits to us

By providing clear guidance, this might encourage more stakeholders to apply for a strategic supply designation.  However, the applications we receive will be in the same format and contain all the necessary information for assessment, thereby reducing the time and resources necessary to process an application.

Costs
This section summarises the expected costs of supporting option 2.

Costs to us

Whilst our resource costs could increase slightly by dealing with applications for a strategic supply designation, any increase in costs are likely to be minimal and temporary as we expect that as the regime settles, applications for strategic status are likely to be more manageable and infrequent.

Costs to water undertakers

By providing guidance to make it easier to apply for a strategic supply designation, this should reduce costs for water undertakers as applications are expected to be processed quicker.  This is because we will be less likely to have to ask for missing information that could otherwise delay the process and result in increased time and resources for water undertakers.

Costs to licensees

By providing guidance to make it easier to apply for a strategic supply designation, this should reduce costs for licensees as applications are expected to be processed quicker.  This is because we will be less likely to have to ask for missing information that could otherwise delay the process and result in increased time and resources for licensees. 

Option 2 is our preferred option as it creates the least regulatory uncertainty and allows a balanced approach that reflects the emergence of a competitive market and we anticipate that it should encourage successful competition.

Appendix 2: Examples of threshold and premises for guidance on eligibility 


Examples of threshold and premises for guidance on eligibility 

Single boundary premises: example one

Site 10 consists of one building surrounded by a piece of land.  The site is assumed to fall clearly under the non-household definition as set out in section 3.4 of the guidance on eligibility and the site meets the threshold requirement.  Site 10 is therefore eligible. 

Common occupation co-located premises: example one

Sites 1, 2, 3, 4 and 5 are occupied by the same customer and the sites are adjoining.  Each site is assumed to fall clearly under the non-household definition as set out in section 3.4 of the guidance on eligibility.  A fence or a wall separates each site.  Although the total consumption of sites 1 to 5 would meet the threshold requirements, the sites 1 to 5 are not eligible as such because they do not constitute a single set of premises.  This is because the single set of premises is constituted by sites 1 to 6 (see example below), and the guidance makes clear that different sites cannot be disaggregated when they comply with criteria (ii) or (iii).

Common occupation co-located premises: example two

Site 6 is separated from sites 1 to 5 only by a public highway and is occupied by the same customer.  Sites 1 to 6 are therefore a single set of premises.  Sites 1 to 6 fall clearly under the non-household definition as set out in section 3.4 of the guidance on eligibility.  The consumption of site 6 must be added to the consumption of sites 1 to 5 to determine whether the threshold requirement is met, as they constitute a single set of premises.  This is because, although there are a number of different boundaries, they are all adjoining or separated only by a public highway and they are all occupied by the same customer. 

Note: if site 6 had been separated from sites 1 to 5 by more than a public highway (eg common land), then the single set of premises would have been constituted by sites 1 to 5; and site 6 would have been a separate single set of premises.
Common occupation co-located premises: example three

A public highway separates sites 12 and 13 which are occupied by the same customer.  One water undertaker supplies both sites.  Both sites fall clearly under the non-household definition as set out in section 3.4 of the guidance on eligibility.  The consumption of sites 12 and 13 can be added in order to meet the threshold.  This is because although there are two sites (site 12 and site 13), the two sites are separated only by a public highway. 
Common occupation co-located premises: example four

The same customer occupies site 9 as sites 1 to 6.  The consumption at this site cannot be added to the consumption of sites 1 to 6 because it is separated by more than one piece of transport infrastructure (ie it is separated by sites 7 and 8).  

Common management co-located premises: example one 

Site 11 has its own water supply system.  Three occupants are located on these premises.  The boundary of each occupier’s property consists of one piece of land and two buildings and the properties are adjoining.  The premises are assumed to fall clearly under the non-household definition as set out in section 3.4 of the guidance on eligibility.  Individually, no occupier is eligible for a supply from a licensee because none of the sites meet the eligibility threshold.  However, if all of the occupiers’ properties have common land or buildings management, are served by a self contained common water supply system that does not belong to the water undertaker and there is a single management company on site 11 which is liable to pay water bills, site 11 is eligible.

Appendix 3: List of premises designated as household and non-household for the purpose of water supply licensing competition

Household



· Private dwelling house.

· Boat used for habitation.

· House in multiple occupation.

· Accommodation for the elderly in which a person has his only or principal home.

· Residential accommodation for elderly persons where the service of a warden is provided.

· A children’s home.

· Health accommodation.

· Barracks and married quarters.

· Stately home used as a private residence.

· University halls of residence.

· Mobile home parks used as static homes.

· Caravan park.

· Farmhouse.

· Vicarage or equivalent.

· Caretaker’s flat.

· Monasteries, nunneries and similar religious communities.

Non-household



· Retail premises, shops.

· Offices.

· Factory, industrial site, warehouse.

· Leisure centre/facility.

· Prison.

· Hospital.

· Hospice.

· School (boarding or non-boarding).

· Hotels/youth hostels.

· Hostel for the homeless.

· Holiday villages.

· Farm buildings used for agricultural purposes.

· Religious premises/places of worship.

· Charity premises.

· Marina or dock.

· A day-care centre.

· Stately home owned by the National Trust.

To be determined by principal use



· Mixed-use mobile home.

· Caravan site used seasonally.

Appendix 4: Draft Water Supply Licence (New Customer Exception) Regulations

Draft

STATUTORY INSTRUMENTS

2005 No. [   ]

water industry, england and wales

The Water Supply Licence (New Customer Exception) 

Regulations 2005

Made
-
-
-
-
[   ] 2005
Laid before Parliament
[   ] 2005
Coming into force
-
-
[   ] 2005

The Secretary of State, in exercise of the powers conferred upon her by sections 17D(7) and 213(2)(d) and (f) of the Water Industry Act 1991(a),

and

the National Assembly for Wales, in exercise of the powers conferred upon it by sections 17D(7) and 213(2)(d) and (f) of the Water Industry Act 1991 in relation to premises supplied with water using the supply system of a water undertaker whose area is wholly or mainly in Wales,

hereby make the following Regulations:

Citation and commencement

1.  These Regulations may be cited as the Water Supply Licence (New Customer Exception) Regulations 2005 and shall come into force on [   ] 2005.  

Interpretation

2. — LISTNUM "seq1"  In these Regulations—

“the Act” means the Water Industry Act 1991;

“the Authority” means, until the coming fully into force of section 36(1) of the Water Act 2003(a) (transfer to the Authority and the Consumer Council for Water of functions, property etc) the Director, and thereafter, the Water Services Regulation Authority;

“business” includes activities whether or not–

(a) carried on for gain or reward; or

(b) carried out in partnership with one or more other persons; and

“subsidiary” has the meaning given by section 736 of the Companies Act 1985(b).  

(2) For the purposes of these Regulations any two bodies corporate are interconnected if—

(a) one of them is a body corporate of which the other is a subsidiary; or

(b) both of them are subsidiaries of the same body corporate;

and in these Regulations “interconnected bodies corporate” shall be construed accordingly and “group of interconnected bodies corporate” means a group consisting of two or more bodies corporate all of whom are interconnected with each other.

New customer exception

3. — LISTNUM "seq1"  Where a licensed water supplier who has entered into an undertaking with a person (A) to give a supply of water to any premises or any group of premises subsequently enters into an undertaking with another person (B) to give a supply of water to those premises or, in the case of a group of premises, to any premises comprised in that group, the licensed water supplier is not, for the purposes of section 17D(2) of the Act, to be treated as entering into an undertaking with a new customer to give a supply of water to the relevant premises if—

(a) in a case where A and B are interconnected bodies corporate–

(i) at the time that each undertaking was entered into, the whole of the relevant premises was occupied for the purposes of a business by a member of the group of interconnected bodies corporate of which A and B are members; and

(ii) the business in question was the same business at the time of the second undertaking as at the time of the first; or

(b) in any case–

(i) the whole of the relevant premises is occupied by B, and immediately before B’s occupation was occupied by A, for the purposes of carrying on a business, or enabling a business to be carried on, at those premises; and

(ii) the condition specified in paragraph (2) is satisfied.

(2) The condition referred to in paragraph (1)(b)(ii) is that—

(a) at the time that the undertaking was entered into with B, B was carrying on a business which was the same business as, immediately before A ceased to occupy the premises, was carried on by A; and

(b) that business was either–

(i) at the relevant time in relation to A and B respectively, carried on at the relevant premises; or

(ii) in the case where the relevant premises comprise a single site, a business of managing that site for the purposes of letting its several parts as separate commercial units.

(3) For the purposes of paragraph (1)—

(a) “group of premises” means a number of sites to which an undertaking relates, each of which constitutes premises for the purposes of any guidance issued by the Authority under section 17A(9) of the Act; and

(b) “the relevant premises” means the premises to which the undertaking entered into with B relates.

(4) For the purposes of paragraph (1)(b), premises shall be treated as occupied by a person, and shall not be treated as having ceased to be occupied by a person, if they are occupied by any tenant or subtenant of that person.

Determinations by the Authority

4. — LISTNUM "seq1"  The Authority may determine, in a case referred to it by a licensed water supplier or an actual or potential customer of a licensed water supplier, whether that licensed water supplier is, pursuant to regulation 3, not to be treated as entering into an undertaking with a new customer to give a supply of water to any premises.  

(1) Sections 195 and 195A of the Act shall apply for the purposes of a determination under paragraph (1) as they apply for the purposes of a determination under section 17E of the Act.  


[Name]

[Minister],
[   ] 2005
Department for Environment, Food and Rural Affairs

Signed on behalf of the National Assembly for Wales


[Name]
[   ] 2005
Presiding Officer

EXPLANATORY NOTE

(This note is not part of the Regulations)

The Water Industry Act 1991 requires water undertakers to grant licensed water suppliers access to their supply systems under certain conditions in order to supply water to eligible premises of customers.  A number of requirements must be satisfied in relation to each of the premises supplied by a licensed water supplier.  One such requirement is the threshold requirement.  The threshold requirement is that, at the time when the licensed water supplier first enters into an undertaking with a customer to give a supply of water to any premises, the total quantity of water estimated to be supplied to the premises annually pursuant to the undertaking is not less than 50 megalitres (or such different quantity of water as may be substituted by the Secretary of State or the National Assembly for Wales in regulations).  

These Regulations provide for the circumstances in which a licensed water supplier is not, for the purposes of the threshold requirement, to be treated as entering into an undertaking with a new customer to give a supply of water to any premises.  In these circumstances, a new customer can be supplied by the licensed water supplier without the need to assess the volume to be supplied to the customer’s premises. 

Regulation 3 provides that where a corporate group changes the subsidiary which contracts with a licensed water supplier, that new subsidiary is not to be treated as a new customer provided that the whole set of premises continues to be occupied by the same corporate group and the business at those premises continues as before.  

Regulation 3 also provides that, where there is a change in the person occupying a set of premises, the new person is not to be treated as a new customer provided that the whole set of premises is acquired by that person and the business at those premises continues as before.  This includes certain asset acquisitions and certain structural reorganisations (including where a customer changes from being an unincorporated body to an incorporated body and changes in the way that public sector customers are legally constituted).

Regulation 4 provides for the Water Services Regulation Authority (and until it is fully established, the Director General of Water Services) (“Ofwat”) to make determinations under these Regulations and for these determinations to be published.

No regulatory impact assessment has been prepared in respect of these Regulations.  
Appendix 5: Summary of the Water Supply Licence application process

This summary should be read in conjunction with the flow-chart of the application process on page 95.

1. Pre-application stage – Ofwat, applicant [at applicant’s discretion]
The applicant is encouraged to obtain a licensing information pack from us.  We will offer advice if the applicant wishes, before the formal application is submitted. Informal discussions will allow us to explain our information requirements, if necessary, and any particular concerns that the applicant will need to address in its application. 

2. Prepare a complete application – applicant [at applicant’s discretion]
The applicant should use early discussions with us to inform the preparation of a completed licence application.  An incomplete submission, which does not contain all of the information required, cannot be accepted as a valid application.  When preparing an application the applicant should ensure that it has provided all of the necessary information. 

3. Submit complete application to Ofwat – applicant [at applicant’s discretion]
The applicant should submit the formal application along with the appropriate fee to us for consideration.  We will check if the application contains all of the information required. Once we are satisfied that a completed application has been received a letter to this effect will be sent to the applicant via e-mail.

4.
Publish a notice – Ofwat, applicant
All applicants (except those applying for a variation from a combined to retail licence), must publish a notice of application within ten working days of our notice to them that a complete application has been received.  Applicants should do this on their own website (if they have one) or in such other way as the applicant considers appropriate for bringing it to the attention of interested persons and tell us it has done so.  In addition, we will publish a copy of the notice of application on our website.  We will co-ordinate with the applicant to ensure that publication is at the same time.  The notice will invite representations on the application.  These should be sent to us within 20 working days of the notice being published on our website. 

5. Assessment of the application – Ofwat [up to eight weeks]
We will work with the applicant to clarify what is needed to satisfy the criteria for granting a licence and will take account of representations we receive in response to the applicant publishing its notice.

5a.
Role of DWI – Ofwat, DWI
Where an applicant applies for a combined licence it will be required to demonstrate to DWI that it is aware of its responsibilities with regard to the introduction of potable water into the public supply system and that it has the resources to meet these.   We will work closely with DWI during the licence application process.  This working relationship is set out in a Memorandum of Understanding between the two organisations.

DWI estimates that that the assessment of technical competency to gain a water supply licence should take no more than 20 working days and will be undertaken in parallel with our assessments. 

5b.
Consider responses to the notice of application – Ofwat 
Before deciding whether to accept or reject an application, we must take account of the representations made in response to the published notice of application. If substantive objections are raised, we will attempt to resolve them as quickly as possible; if required we will discuss the objections with the applicant.

6. Proposal to reject an application – Ofwat, applicant [up to four weeks]
If we consider that an applicant is not competent to hold a licence, we will give the applicant notice that we are proposing to reject the application.  We will give reasons for proposing to reject the application, and will invite representations with respect to the proposed refusal.  We should receive these within a reasonable time, which we expect to be ten working days, and will take all representations into account.  If, following representations and further evaluation, we are still not satisfied with the application, we will reject it.  We will notify the applicant in writing of our decision.

7.
Granting a licence – Ofwat [Week 10-12]
If we are satisfied that an applicant is suitable to hold a licence, we will publicise, through a press release, that we have approved the application and intend to grant a licence.  We will record the approval of the licence in our public Register of Licensees, which will be available on our website at www.ofwat.gov.uk and in our library. (Telephone 0121 625 1300).  

8. 
Permission to begin introduction of potable water – DWI [Week 12 onwards]
Once a combined licensee has been granted a licence, under standard licence condition two
 it will not be permitted to use that licence for the purpose of introducing potable water in the public supply system until DWI is satisfied with the technical competence of the licensee in respect of the relevant regulatory requirements. This detailed assessment will need to be carried out each time a licensee wants to use a new source or treatment works for potable water.  This stage is outside of the licence application process, and we will have no involvement in this process.
DWI expects to carry out a detailed assessment of new treatment works within 20 working days of notification that the works is completed and ready to provide fully treated water.  Reporting of the findings from this assessment will be expected to meet DWI's internal ‘Code for Enforcement’ targets.  This is currently four weeks for a draft report with a final report a further four weeks from receipt of any additional information requested.
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Appendix 6: Draft notice of application for a Water Supply Licence
Notice of application for a water supply licence under section 17A of the Water Industry Act 1991
[Insert name of applicant] whose registered office is at [insert full postal address] gives notice that it has made an application to the Office of Water Services (“Ofwat”) for a [insert either “retail” or “combined” as appropriate] licence under section 17A of the Water Industry Act 1991.

Any person who wishes to make representations or objections with respect to the application should do so in writing (which includes by e-mail) to Ofwat at [insert full postal and appropriate e-mail address of principal office of the Authority].  These must be received at Ofwat no later than 17.00 hours on [insert appropriate date, see Regulation 6(2)].  Further information about how to make representations or objections, including information on the treatment of confidential information, can be obtained from Ofwat at the above address or at [insert reference to appropriate page on the Authority’s website] 

[Insert full name of director or company secretary responsible for this notice and “Director” or “Company Secretary” as appropriate]

For and on behalf of [insert name of applicant]

Date [insert date of publication]

Appendix 7: Draft notice of application to vary a retail licence

Notice of application for variation of a retail water supply licence under section 17A of the Water Industry Act 1991
[Insert name of applicant] whose registered office is at [insert full postal address] gives notice that it has made an application to the Office of Water Services (“Ofwat”) for a variation of its retail licence under section 17A of the Water Industry Act 1991 so that it gives also the supplementary authorisation.  

Any person who wishes to make representations or objections with respect to the application should do so in writing (which includes by e-mail) to Ofwat at [insert full postal and appropriate e-mail address of principal office of the Authority].  These must be received at Ofwat no later than 17.00 hours on [insert appropriate date, see Regulation 6(2)].  Further information about how to make representations or objections, including information on the treatment of confidential information, can be obtained from Ofwat at the above address or at [insert reference to appropriate page on the Authority’s website] 

[Insert full name of director or company secretary responsible for this notice and “Director” or “Company Secretary” as appropriate]

For and on behalf of [insert name of applicant]

Date [insert date of publication]

Appendix 8: Draft certificate of adequacy

Standard Condition [5] of the water supply licence of [insert company name] as issued under section 17A of the Water Industry Act 1991 requires that the company directors certify to Ofwat that [insert company name] continues to have [the managerial, financial, technical and operational resources necessary to carry on its licensed activities for the next twelve months]
.

In compliance with this condition the directors of [insert company name] have assessed company resources as stipulated by the licence and are satisfied that they are sufficient for the company to carry out its licence obligations for the twelve month period beginning [insert date].

Signed and dated

[See licence for details]

Appendix 9: Draft Statutory Instrument on the Water Supply Licence (Application) Regulations 2005

Draft

STATUTORY INSTRUMENTS

2005 No. [   ]

water industry, england & wales

The Water Supply Licence (Application) Regulations 2005

Made
-
-
-
-
[   ] 2005
Laid before Parliament
[   ] 2005
Coming into force
-
-
[   ] 2005

The Secretary of State, in exercise of the powers conferred upon her by sections 17F and 213(2)(d) and (f) of the Water Industry Act 1991(a) hereby makes the following Regulations:

Citation and commencement

5.  These Regulations may be cited as the Water Supply Licence (Application) Regulations 2005 and shall come into force on [   ] 2005.  

Interpretation

6. — LISTNUM "seq1"  In these Regulations—

“the Act” means the Water Industry Act 1991;

“application” means an application for–

(a) a water supply licence(b);

(b) the variation of a retail licence(c) so that it gives also the supplementary authorisation; or

(c) the variation of a combined licence(d) so that it gives only the retail authorisation,

and “applicant” shall be construed accordingly;

“the Authority” means, until the coming fully into force of section 36(1) of the Water Act 2003(e) (transfer to the Authority and the Consumer Council for Water of functions, property etc) the Director, and thereafter, the Water Services Regulation Authority; and

“working day” means any day which is not a Saturday, Sunday or any other day on which the Authority is closed for business.

(2) Unless the contrary intention appears, any reference in these Regulations to a section is a reference to a section of the Act.

Form and manner of application

7. — LISTNUM "seq1"  An application shall—

(a) be made to the Authority in such form and manner, and

(b) contain, or be accompanied by, such information and documents,

as the Authority shall determine in guidance issued under these Regulations.  

(2) Subject to paragraph (3), before issuing guidance under paragraph (1), the Authority shall consult such persons as it considers appropriate.  

(3) Paragraph (2) shall not apply where the Authority has, before issuing guidance under paragraph (1), consulted such persons as it considers appropriate before the date on which these Regulations come into force.  

(4) The Authority shall publish the guidance issued under paragraph (2) in such manner as the Authority considers appropriate for the purpose of bringing it to the attention of persons likely to be affected by it.

(5) The Authority may from time to time revise the guidance issued under paragraph (1).

(6) Before revising any guidance under paragraph (5), the Authority shall consult such persons as it considers appropriate.  

(7) Paragraph (4) applies to guidance revised under paragraph (5) as it applies to guidance issued under paragraph (1).  

Application fees

8.  An application shall be accompanied by the relevant fee specified in Schedule 1 to these Regulations.  

Timing and manner of publication of notice of application

9. — LISTNUM "seq1"  As soon as reasonably practicable after the Authority decides that a valid application has been made, it shall notify the applicant in writing.  

(1) For the purposes of paragraph (1), a notification shall be treated as made in writing if a notice in writing is transmitted to the applicant by facsimile transmission or electronic mail.  

(2) The period after the making of an application within which a notice of application shall be published by the applicant pursuant to section 17F(2) shall expire at 17.00 hours on the tenth working day after the day on which the Authority notifies the applicant that a valid application has been made.  

(3) The notice under paragraph (3)—

(a) in relation to an application for a water supply licence, shall contain the particulars specified in Part 1 of Schedule 2 to these Regulations; and

(b) in relation to an application for the variation of a retail licence so that it gives also the supplementary authorisation, shall contain the particulars specified in Part 2 of Schedule 2 to these Regulations.  

(4) The notice under paragraph (3) shall be published on the applicant’s website or in such other manner as the applicant considers appropriate for the purpose of bringing it to the attention of persons likely to be affected by it.  

(5) As soon as reasonably practicable after the Authority notifies the applicant under paragraph (1) that a valid application has been made, it shall publish a copy of the notice under paragraph (3) on the Authority’s website.  

(6) Section 17F(2) and (3) shall not apply in relation to an application for the variation of a combined licence so that it gives only the retail authorisation.  

Representations or objections with respect to an application

10. — LISTNUM "seq1"  Any representations or objections with respect to a notice of application under regulation 5 shall be received by the Authority no later than 17.00 hours on a date specified by that notice.  

(1) For the purposes of paragraph (1), the date specified shall be the twentieth working day after the day of publication of the relevant notice of application on the Authority’s website.


[Name]

[Minister],
[   ] 2005
Department for Environment, Food and Rural Affairs


SCHEDULE 1
Regulation 4

APPLICATION FEES

Application type
Fee

A retail licence
£400

A combined licence
£500

Variation of a retail licence so that it gives also the supplementary authorisation
£300

Variation of a combined licence so that it gives only the retail authorisation
£300


SCHEDULE 2
Regulation 5(4)
NOTICE OF APPLICATION

PART 1
Notice of application for a water supply licence under section 17A of the Water Industry Act 1991

[Insert name of applicant] whose registered office is at [insert full postal address] gives notice that it has made an application to the Office of Water Services (“Ofwat”) for a [insert either “retail” or “combined” as appropriate] licence under section 17A of the Water Industry Act 1991.  

Any person who wishes to make representations or objections with respect to the application should do so in writing (which includes by e-mail) to Ofwat at [insert full postal and appropriate e‑mail address of principal office of the Authority].  These must be received at Ofwat no later than 17.00 hours on [insert appropriate date, see regulation 6(2)].  Further information about how to make representations or objections, including information on the treatment of confidential information, can be obtained from Ofwat at the above address or at [insert reference to appropriate page on the Authority’s website]

[Insert full name of director or company secretary responsible for this notice and “Director” or “Company Secretary” as appropriate]
For and on behalf of [insert name of applicant]

Date [insert date of publication]

PART 2
Notice of application for variation of a retail water supply licence under section 17A of the Water Industry Act 1991

[Insert name of applicant] whose registered office is at [insert full postal address] gives notice that it has made an application to the Office of Water Services (“Ofwat”) for a variation of its retail licence under section 17A of the Water Industry Act 1991 so that it gives also the supplementary authorisation.  

Any person who wishes to make representations or objections with respect to the application should do so in writing (which includes by e-mail) to Ofwat at [insert full postal and appropriate e‑mail address of principal office of the Authority].  These must be received at Ofwat no later than 17.00 hours on [insert appropriate date, see regulation 6(2)].  Further information about how to make representations or objections, including information on the treatment of confidential information, can be obtained from Ofwat at the above address or at [insert reference to appropriate page on the Authority’s website]

[Insert full name of director or company secretary responsible for this notice and “Director” or “Company Secretary” as appropriate]
For and on behalf of [insert name of applicant]

Date [insert date of publication]

EXPLANATORY NOTE

(This note is not part of the Regulations)

The Water Industry Act 1991 requires water undertakers to grant licensed water suppliers access to their supply systems under certain conditions and for certain purposes.  These Regulations govern the procedure for granting water supply licences.  

Regulation 3 requires the Water Services Regulation Authority (and until it is fully established, the Director General of Water Services) (“Ofwat”) to issue guidance determining the form and manner of applications for water supply licences and for variations of such licences.  The guidance must also determine what information and documents are required.  Ofwat must consult on its draft guidance, but consultation which has taken place before these Regulations come into force is sufficient for this purpose.  Ofwat may vary its guidance following consultation.  Ofwat must publish its guidance and any variations to it.  

Regulation 4 requires certain fees to be paid to Ofwat when an application is made.  

Regulation 5 requires Ofwat to notify the relevant applicant that a valid application has been made.  It also requires a notice containing particular information about an application to be published by the applicant within ten working days of Ofwat’s notification.  Regulation 5 also requires Ofwat to publish a copy of the applicant’s notice on its website.  

Regulation 6 requires representations or objections with respect to an application to be addressed to Ofwat within twenty working days of publication of the notice of application on Ofwat’s website.

No regulatory impact assessment has been prepared in respect of these Regulations.  

Appendix 10: Detailed description of the customer transfer protocol

The customer transfer process has been designed to contain the minimum number of individual processes and data interchanges.  Each process (designated P001, P002, etc) is linked to the next by a transfer of data within a data flow (DF001, DF002, etc).  The content of the data flow is the set of data being transferred from one organisation to another. 

For the purposes of the process description, the terms ‘New Supplier’ and ‘Old Supplier’ have been used to identify the new and existing water supplier to the eligible set of premises and could be licensees or the relevant water undertaker. The process description therefore defines the ‘roles’ to be fulfilled within the registration process.  The process is set out in the diagram below.  

It is recognised that if the processes are kept relatively simple (eg minimal data flows), manual systems using databases or spreadsheets with data transfer via text files will be effective.  

It should be noted that the defined process advocates that in some instances data is passed from the market participant in possession of the relevant data to those market participants that need the data.
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Figure 5: CTP showing processes and data interchanges 

Process P001 – New customer (new supplier)

The new supplier enters into an agreement with the customer and is responsible for obtaining the premises and associated billing details and the identities of the old licensee and water undertaker. Where there is an existing premises reference number this should be obtained from the customer.

To register the new customer, a DF001 (request to register change of supplier) is sent to the water undertaker.  This data flow contains information about the transfer, including the organisations involved, the premises address, the number of meter on site and the date on which the transfer is to take place (which is likely to have been agreed in advance when negotiating the access agreements).  Where a premises has previously been subject to a change of supplier the premises reference number is also included.

Process P002 – Update records (water undertaker)
On receipt of the DF001, the water undertaker will validate any supplied premises reference number, premises address and old supplier and water undertaker against that held in their system. 

If there are any errors with the data in accordance with the rejection rules, the water undertaker will report back via a DF002 (confirmation /rejection of change of supplier) and the DF001 should be re-sent with corrected details. 

If no errors are found, the DF002 is sent with a code indicating that the requested registration (change of supplier) has been accepted. In those cases where there is no existing premises reference number, a new one is generated by the water undertaker (note that this will have to be unique across all water undertakers) and included in the data flow.

The water undertaker will send a DF003 (notification of change of supplier) to the old supplier.

Process P003 – Update customer records (new supplier)

If the details on the DF001 from the water undertaker are correct, the new supplier will receive a confirmation of change of supplier via a DF002. Information from this flow should be recorded in appropriate systems.

Process P004 – Obtain CTP read (new supplier)

Once the water undertaker has confirmed the change of supplier, the new supplier obtains a meter reading within a defined window around the transfer date.  The same reading is sent to the old supplier, water undertaker and wastewater provider via a DF005 (meter read) within the defined timescales, thereby ensuring that all parties have an agreed reading and that the opening and closing bills will be consistent.

Given that the obligation for obtaining the meter reading is the responsibility of the new supplier but may be undertaken by the water undertaker or some other service provider, it may be appropriate for the customer to be notified as to who will be reading the meter in the event of an actual meter read being required.  

Process P005 – Update customer records (old supplier)

On receipt of a DF003 (notification of change of supplier), the old supplier will identify the customer from the premises reference number and/or premises address and send the associated meter details and additional premises information to the new supplier via a DF004 (meter and premises details).

It should be noted that where an eligible set of premises has multiple meters, the number of meters will be indicated with the DF004 data. 

When the DF005 (meter read) is received from the new supplier, a final bill can be produced.  Internal systems should be updated to close the customer account within defined timescales.

Process P006 – Update customer records (new supplier)

Customer records are updated with the meter read and receipt of the DF004 (meter and premises details) completes the customer transfer process.

Process P007 – Update customer records (water undertaker)

The water undertaker receives a customer transfer meter read from the new supplier and updates internal systems appropriately.

Process P008 – Update customer records (wastewater provider)

The wastewater provider receives the customer transfer meter read from the new supplier and updates internal systems appropriately.

Customer notification

It should be noted that the above process does not include notification of the transfer to the customer, who could be informed at any stage in the process or if seeking to confirm that the registration has been completed, at the same time as the DF003 (notification of change of supplier) is received. 

Objection process

The objection process has been designed to complement the above transfer process. It allows for the old supplier to raise an objection to the proposed transfer within a defined timeframe of five working days following receipt of the notification of change of supplier (DF003) data flow. 

The objection will be upheld unless withdrawn within the objection resolution period – a further five working days from receipt of the confirmation/rejection of notification of objection to a change of supplier by the new supplier. Therefore, if the objection is not cleared within the set timescales, the customer transfer will be halted and the new supplier would need to restart the process having first resolved the reason for the initial objection.

The outline objection process is shown below.
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Figure 6: CTP showing data flows where there is an objection to customer transfer

Process P009 – Raise an objection (old supplier)

On receipt of the notification of change of supplier (DF003) or at the request of the new supplier (for co-operative objections), the old supplier may issue a ‘notification of an objection to a change of supplier’ (DF006) to the relevant water undertaker. This data flow identifies the eligible set of premises and a valid reason for the objection.

Where the old supplier issues an objection notice it should also notify the customer of the grounds for the objection and how the customer may dispute or resolve such grounds. 

Process P010 – Update records (water undertaker)

On receipt of the DF006, the water undertaker will validate the information provided against that held in their system.  If there is an error with the data, the water undertaker will report back via a DF007 (confirmation/rejection of notification of objection to a change of supplier) and the DF006 should be re-sent with corrected details. 

Alternatively, the objection may be rejected if it was not received within the objection raising period (five working days of receipt of the DF003). 

If no errors are found and the objection was raised within the objection raising period, the water undertaker will record the objection on its registration system and despatch a DF007 to both the old supplier and new supplier with a code indicating that an objection has been received. 

Process P011 – Resolve objection (new supplier)

On receipt of a DF007 (confirmation/rejection of notification of objection to a change of supplier), the new supplier will identify the customer from the premises reference number and update its internal systems accordingly.

If in the opinion of the new supplier and following discussions with the customer, the objection should not have been raised, the new supplier should liase directly with the old supplier during the objection resolution period to resolve the issue. This will result in either:

· objection being upheld; or

· old supplier agreeing to withdraw the objection.

In the event of a raised objection not being satisfactorily resolved, we would be the final arbiter as to the validity of the objection and would need to consider any billing adjustments and/or backdating of the transfer.

Process P012 – Removal of objection (old supplier)

Where following consultation with the new supplier, the old supplier agrees to withdraw its objection, it will send a ‘removal of an objection to a change of supplier’ (DF008) data flow to the relevant water undertaker and updates internal systems appropriately.

Process P013 – Update customer records (water undertaker)

On receipt of a DF008 data flow (removal of an objection to a change of supplier) from the old supplier, the water undertaker will verify whether the objection withdrawal was received within the objection resolution period.

If the removal of an objection to a change of supplier is accepted, the undertaker will remove the notification of an objection to a change of supplier (DF006) and restore the registration of the new supplier who shall be deemed to be responsible for the supply of water to the eligible set of premises from the transfer date included in its original request to register change of supplier.

The water undertaker shall notify the old supplier and the new supplier of the removal of the objection via a DF009 (‘notification of removal of objection’). 

In the event of the objection resolution period expiring without the objection being withdrawn or where the request to withdraw the objection has been rejected, the water undertaker shall inform the old supplier and the new supplier that the old supplier shall retain responsibility for the eligible set of premises via a DF010 (‘confirmation of a registration objection’).

We recommend that, for audit purposes, a record be kept of objections, in particular the reason for the objection and the outcome.

Process P014 – Update customer records (old supplier)

On receipt of either the notification of removal of objection (DF009) or confirmation of a registration objection (DF010), the old supplier shall update its internal records accordingly and in the event of the objection being withdrawn proceed with the customer transfer process (process P005 – provision of meter and premises details).

Process P015 – Update customer records (new supplier)

On receipt of either the notification of removal of objection (DF009) or confirmation of a registration objection (DF010), the new supplier shall update its internal records accordingly and in the event of the objection being withdrawn proceed with the customer transfer process (process P004 – obtaining meter read).

Alternative proposal

An alternative to the above arrangements would be to not allow an objection to be withdrawn.  In the case of an objection being raised, the transfer would simply cease and the new supplier would need to liaise with the customer and old supplier to resolve the objection outside of the formal process and if successful subsequently resubmit the request for registration (DF001).

Appendix 11: Draft Water Supply Licence (Modification of Standard Conditions) Order 2005

Draft Order laid before Parliament under section 17J(11) of the Water Industry Act 1991, for approval by resolution of each House of Parliament.

DRAFT STATUTORY INSTRUMENTS

2005 No. [   ]

Water industry, england and wales

The Water Supply Licence (Modification of Standard 

Conditions) Order 2005

Made
-
-
-
-
[   ] 2005
Coming into force
-
-
[   ] 2005

[The Secretary of State, in exercise of the powers conferred upon her by section 17J(6) of the Water Industry Act 1991(a), and having consulted the National Assembly for Wales, hereby makes the following Order, a draft of which has been laid before, and approved by a resolution of, each House of Parliament pursuant to section 17J(11) of the Water Industry Act 1991:]

Citation and commencement

11.  This Order may be cited as the Water Supply Licence (Modification of Standard Conditions) Order 2005 and shall come into force on [   ] 2005.  

Interpretation

12. — LISTNUM "seq1"  In this Order—

“the Act” means the Water Industry Act 1991; and

“the Authority” means, until the coming fully into force of section 36(1) of the Water Act 2003(b) (transfer to the Authority and the Consumer Council for Water of functions, property etc) the Director, and thereafter, the Water Services Regulation Authority.  

(1) Unless the contrary intention appears, any reference in this Order to a section is a reference to a section of the Act.

Specified percentages

13. — LISTNUM "seq1"  The percentage specified for the purposes of section 17J(6)(b)(i) is twenty per cent.

(1) The percentage specified for the purposes of section 17J(6)(b)(ii) is twenty per cent.

Meaning of “weighted according to their market share”

14. — LISTNUM "seq1"  For the purposes of section 17J(7), “weighted according to their market share” means weighted by the method specified in paragraph (2).  

(1) The proportion referred to in section 17J(7) shall be taken to be a proportion equal to the sum of all relevant amounts.

(2) For the purposes of this article—

(a) a “relevant amount” is an amount which, with respect to a relevant licence holder(a) who has given notice of objection, is the relevant proportion;

(b) “the relevant proportion”, with respect to any given relevant licence holder who has given notice of objection, is the total volume of water supplied by that relevant licence holder to the premises of customers during the relevant period divided by the total volume of water supplied by all relevant licence holders to the premises of customers during that period;

(c) “the relevant period” means the period of twelve months ending on the last day of the relevant month;

(d) “the relevant month” means the last month before the relevant notice was given for which the Authority considers it reasonably practicable for all relevant information to be provided to it;

(e) “the relevant notice” means the notice given under section 17J(3) in relation to the modifications in question; and

(f) “relevant information” means information material to a determination of the relevant amounts.


[Name]

[Minister],
[   ] 2005
Department for Environment, Food and Rural Affairs
EXPLANATORY NOTE

(This note is not part of the Order)

The Water Industry Act 1991 (“the Act”) requires water undertakers to grant licensed water suppliers access to their supply systems under certain conditions and for certain purposes.  A retail licence permits a licensed water supplier to use a water undertaker’s supply system to supply water to eligible premises of customers.  A combined licence additionally permits a licensed water supplier to introduce water into a water undertaker’s supply system in order to supply that water to eligible premises of customers.  

The Act enables the Secretary of State, after consulting the National Assembly for Wales, to determine standard conditions in water supply licences.  Once water supply licences have been granted, the Act permits standard licence conditions to be modified only in certain circumstances.  Section 17J of the Act enables the Water Services Regulation Authority (and until it is fully established, the Director General of Water Services) (“Ofwat”) to modify standard licence conditions if certain conditions are fulfilled.  

One such condition is that specified percentages of licence holders (by number or by market share) do not object to the modifications.  Only certain holders of licences can object to certain modifications.  Under section 17J(13) of the Act, these are known as “relevant licence holders”.  

Article 3 of this Order specifies the relevant percentages.  Modifications to standard licence conditions cannot proceed without a reference to the Competition Commission if objections are made by twenty percent or more of relevant licence holders measured by number or by market share.  

Article 4 of this Order specifies how each relevant licence holder will be weighted for the purposes of measuring market share.  For relevant licence holders who have given notice of objection, market share must be measured by reference to total volume of water supplied by them to the premises of customers during twelve months relative to the total volume of water supplied by all relevant licence holders to the premises of customers during the same period.  Subject to certain conditions, Ofwat must determine when the end of the twelve month period will fall.  

No regulatory impact assessment has been prepared in respect of this Order.
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For combined licensees, once they have received their licence, and before they are permitted to introduce potable water into the public supply system, they will need to satisfy the DWI that they meet the regulatory requirements relating to water sources and treatment works 
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� Under the Water Industry Act 1991 (WIA91) as amended by the Water Act 2003 (WA03), the role of a single Director General of Water Services (the Director General) will be replaced with the Water Services Regulation Authority (the Authority) which will be run by a Board.  In anticipation of this change, which is expected to take place in April 2006, Ofwat has already appointed an advisory board that includes independent non-executive advisory directors.  For consistency and continuity, in this consultation, Ofwat means the Director General and the Authority.


� The term ‘water undertaker’ means a company appointed under the WIA91 to provide water services to a defined geographical area.


� The term ‘access’ refers to combined supply (the conveyance of water through the public supply system by a water undertaker on behalf of a licensee to supply the licensee’s customer) and retail supply (the supply of water, purchased wholesale from the water undertaker, to the licensee’s customer).


� The term ‘supply system’ is defined in section 17B(5) WIA91 for the purposes of the new water supply licensing arrangements as the potable water mains and other pipes from below the water undertaker’s treatment works up to its customer’s premises, and any non-potable networks that are not connected to any potable system.  Access to all other facilities (ie treatment works of a potable supply system and upstream of this) is outside this licensing regime


� In this guidance, references to the WIA91 refer to the WIA91 as amended by WA03.


� Vertically integrated water undertakers operate at every level of the water services supply chain, ie ownership and/or control of the operation of abstractions, reservoirs, pumping stations, treatment works and/or all elements of the public distribution network.


� The costs principle is explained in the access code guidance consultation. 


� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).


� This only refers to the need to reassess the volume of water supplied; if the change of use means that the set of premises becomes household, the premises will not be eligible and the supplier will have to stop supplying these premises.


� For the purpose of this section, Secretary of State means the National Assembly for Wales in relation to premises supplied with water using the supply system of a water undertaker whose area is wholly or mainly in Wales.





� Ofwat ‘Tariff structure and charges 2004-05 report’ (May 2004), page 50, table 18.


� National Assembly for Wales also has the power to direct in relation to premises supplied with water using the supply system of a water undertaker whose area is wholly or mainly in Wales.





� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).


� Water Supply (Water Quality) Regulations 2001 (SI 2001 No 3911) for Wales, although note that the precise geographical extent of the English and Welsh Regulations is complicated.


� Water Supply (Water Quality) Regulations 2001 for Wales, although note that the precise geographical extent of the English and Welsh Regulations is complicated.


� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).


� Section 66B WIA91: licensee requests a water undertaker to permit it to introduce its water into the water undertaker’s supply system in order to supply water to the licensee’s customer’s premises.  Referred to as a combined supply.


� Section 66C WIA91: retail supply by a secondary undertaker via a primary water undertaker’s supply system.  


� Although not specified in the text, ‘supplies to own customers’ means supplies for both the domestic and non-domestic purposes of the undertaker’s own customers.


� Further references in this document to ‘introduction’ mean one or more introductions of water to the public supply system.


� Arrow costs are expenses that can be Avoided or Reduced, or any amount that is Recoverable in some Other Way (other than from other customers of the water undertaker).


� A water resource zone (WRZ) is a geographically discrete area within which individual sources of water (and water treatment) can generally be assumed to be interchangeable.


� For the purpose of strategic supply designation, the Secretary of State refers to DWI acting on their behalf.


� For the purpose of strategic supply designation, the Assembly refers to DWI acting on their behalf.





� The Assembly also has the power to direct under section 195 WIA91.


� References in this list to the licensee’s introduction refer to an introduction made by a combined licensee under section 66B WIA91, and an introduction made by a secondary water undertaker under section 66C WIA91 as agreed with the licensee for the purpose of it providing a retail supply to a customer in the primary water undertaker’s area.


� The term ‘relevant licence holder’ is defined in section 17J(13) WIA91 to mean the holder of a licence which is to be modified either to include a new standard condition or amend an existing standard condition.


� Section 17J(8) allows Ofwat to make a licence modification even if licensees have successfully blocked it.  This would only apply where Ofwat is satisfied that the effect of the existing standard condition is to impose a burden on relevant licence holders and the modification would reduce that burden without removing unnecessary protection.  Ofwat would also need to be satisfied that licence holders would not be unduly disadvantaged in competing with other licence holders as a result of the modification.


� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).


� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).








(a) 1991 c. 56; section 17D was inserted by section 56 of the Water Act 2003 (c. 37).  The powers to make regulations under section 17D(7) are exercisable by the National Assembly for Wales (and not the Secretary of State) in relation to premises supplied with water using the supply system of a water undertaker whose area is wholly or mainly in Wales; see section 17D(12).  In Chapter 1A of the Act, references to the supply system of a water undertaker are construed in accordance with section 17B(5) of the Act; see section 17B(5).





(a) 2003 c. 37.


(b) 1985 c. 6.


� ‘Water Act 2003: Water Supply Licensing.  Consultation on policy proposals to modify water undertakers’ existing conditions of appointment and develop licence conditions for water supply licensees’ (26 February 2004).


� We interpret ‘necessary resources’ to mean those competencies the licensee demonstrated to Ofwat at the time it applied for and received its licence.





(a) 1991 c. 56; section 17F was inserted by section 56 of the Water Act 2003 (c. 37).  See section 219(1) for the definition of ‘prescribed’.  


(b) For the purposes of section 17F, see section 17A(1) for the definition of “water supply licence”.


(c) For the purposes of section 17F, see section 17A(2) and (4) for the definitions of “retail licence” and “retail authorisation”.  


(d) For the purposes of section 17F, see section 17A(5) and (6) for the definitions of “combined licence” and “supplemental authorisation”.


(e) 2003 c. 37.





(a) 1991 c. 56; section 17J was inserted by section 56 of the Water Act 2003 (c. 37).


(b) 2003 c. 37.





(a)See section 17J(13) for the definition of “relevant licence holder”.
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