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1.
Introduction

1.1
Background

The Water Industry Act 1991 (WIA91)
 will permit access
 to a water undertaker’s supply system
 so as to enable a licensee to supply water to the premises of eligible customers.  Prospective suppliers will need to obtain a Water Supply Licence before they can compete with water undertakers in the supply of water through the public supply system.  Our guidance on the licence application process sets out the process and the information we will require from an applicant
. 

  Prospective suppliers can either apply for:

· a ‘retail’ Water Supply Licence, which entitles the  holder to purchase water from a water undertaker (ie a wholesale supply) and to retail it to a customer’s eligible premises; or 

· a ‘combined’ Water Supply Licence, which is a retail licence with a supplementary authorisation that enables the holder to introduce water into a water undertaker’s supply system and to retail that water to a customer’s eligible premises.

Section 17A(3) WIA91 sets out the requirements that must be satisfied for a set of premises to be eligible to be supplied by a licensee.  Each of the three criteria below must be satisfied in order for a customer’s premises to be eligible: 

· the customer’s premises must not be household premises (as defined by section 17C WIA91);

· when the licensee first enters into an undertaking with a customer to give the supply, the total quantity of water estimated to be supplied to the premises annually by the licensee must be not less than 50 megalitres, (the ‘threshold requirement’) (as defined by section 17D WIA91); and

· the premises may only be supplied by one licensee (but may be supplied by a licensee and one or more water undertakers)
. 

Water undertakers will remain vertically integrated companies
.  They will be responsible for the safe and efficient operation of the supply system and will retain overall control of all aspects of distribution.  They will continue to convey water to premises connected to their water supply system (including premises of persons who are no longer customers of the water undertaker).

Water undertakers must provide access to licensees on terms which comply with the licensing provisions of the WIA91 and our access code guidance.  Sections 66A-C WIA91 set out the duties on water undertakers to supply licensees (see section 2). 

1.2
Purpose of our guidance

Section 66D(4) WIA91 requires us
 to issue guidance in accordance with which the terms and conditions of agreements under sections 66A-C WIA91 shall be made.

This guidance applies equally to retail and combined activities, unless specified otherwise.

Water undertakers will be required by a new condition of appointment to publish an access code, setting out the basis upon which they will permit access to their supply system.  In producing access agreements made pursuant to the access code, water undertakers are obliged by the WIA91 to follow this guidance.  Access codes will therefore also need to follow this access code guidance.  The access code will comprise the standard policies common to all water undertakers and any specific terms for access to any particular water undertaker’s water supply system.  The access terms are defined as the terms under which a water undertaker and licensee agree access to a water undertaker’s supply system.

This guidance sets out the standard details that we expect each water undertaker to include in its access code and thus in its access agreements.  It is not meant to be overly prescriptive.  Provided that they comply with this guidance, water undertakers and licensees will have some discretion to decide what works best for them according to the specifics of their arrangement.  For example, the standards of service that the agreement will cover will depend on case specifics and the requirements of the licensee.  The licensee may request a different service than the water undertaker normally provides – this will be reflected in the access agreement.  

Water undertakers will also be required to publish information that will enable the licensee to estimate the charges for access to the supply system.  The objective of this guidance is to enable water undertakers to provide access prices for prospective entrants.  This guidance does this by:

· explaining the costs principle they need to apply; 

· setting out a consistent and transparent methodology; and

· confirming the treatment of various price components.

A balance must be struck to ensure that the process of agreeing access to a water undertaker’s supply system is sufficiently underpinned by a comprehensive statutory framework but has a degree of flexibility.  This has been attempted by putting requirements in Instruments of Appointment and Water Supply Licences and leaving water undertakers and licensees with some flexibility to deal with other contractual and customer-specific issues in access agreements in accordance with our statutory access code guidance. 

Where a licensee already has an access agreement with a water undertaker for a particular customer and wants to compete for subsequent customers, the licensee will require a new access agreement (which may well be a variation of an existing agreement).  A water undertaker and a licensee will need to enter into an access agreement each time the licensee wants access (for retail or combined purposes) to the water undertaker’s supply system.  The access agreement will be the contract between the water undertaker and the licensee and will reflect any specific local issues.  This guidance does not aim to set out entirely what should be covered by access agreements between water undertakers and licensees, because contractual negotiations will be specific to each case.  

Sections 66D(7) and 66D(8) WIA91 allow us to require the parties to such agreements to modify or terminate agreements which appear to us not to have been made in accordance with this guidance or with the costs principle set out in section 66E WIA91 (the costs principle is explained in greater detail in chapter 6 of this guidance).  This requirement is enforceable under section 18 WIA91.  We will deal with issues on a case-by-case basis when making determinations (see chapter 7 – ‘Disputes’).  
In conjunction with Department for Environment Food and Rural Affairs (Defra), the Drinking Water Inspectorate (DWI), the Environment Agency and the Welsh Assembly Government (the Assembly), we have consulted separately on policy proposals to modify water undertakers’ conditions of appointment and develop licence conditions for water supply licensees
 (the conditions consultation).  
Our proposed new conditions of appointment R and S (provision of common carriage and wholesale services, and the customer transfer protocol) and standard Water Supply Licence conditions seek to ensure that all supply licensing issues that are not dealt with in this guidance or have not been provided for specifically in the WIA91 are dealt with through undertakers’ conditions of appointment and licensees’ licence conditions.   
1.3
Developing access terms

Water undertakers’ condition of appointment R (as proposed in the conditions consultation) will require them to produce and publish an access code and keep it updated.  Water undertakers must update their access codes in the required timescales as this access code guidance is updated.  Water undertakers may also update their access codes to reflect developments in water supply competition, provided that this is still in accordance with our guidance.  Water undertakers’ access codes will have to be published before the regime commences in a form that is easily accessible to those who wish to become or are involved in the competitive water supply industry.

This guidance has been prepared on the basis of a 50Ml/yr eligibility threshold.  It will be updated where necessary as experience of the new regime develops.  In conjunction with the Environment Agency and the DWI, we will undertake a review of the competition framework within three years of the start of the regime, providing sufficient information is available.

1.4
Structure of the guidance

The rest of this guidance is structured as follows.

· Section 2 outlines the obligations on water undertakers and licensees.  

· Section 3 outlines the process to be followed by all parties in negotiating and concluding access agreements.

· Section 4 outlines the general terms to be included in an access agreement.

· Section 5 outlines the operational issues that should be included in an access agreement.

· Section 6 outlines the costs principle and the pricing issues that need to be followed when calculating access prices.  

· Section 7 outlines the procedure to be followed for resolution of access disputes.

· Section 8 gives a brief description of some of the terms used in the guidance.

· Appendices – these include an extract from the WIA91, and the detailed methodology for calculating access prices.  We also include a partial regulatory impact assessment, which looks at the impact of our work on customers, water undertakers and licensees.

2.
 Obligations

This section outlines the obligations to be met by water undertakers and licensees.

2.1
Water undertakers

2.1.1
Water Industry Act 1991

66A WIA91: Wholesale water supply by primary water undertaker  

Where a licensee requests a water undertaker to provide a supply of water for the purpose of supplying the premises of the licensee’s customers, the water undertaker is under a duty to take steps to enable the supply to be made and to provide that supply for a period and on terms and conditions agreed with the licensee (and in accordance with this access code guidance), or, where no satisfactory agreement has been reached, as determined by us.  The water undertaker must take steps provided for in the agreement or determination to enable the supply to be made.  These steps may include, for example, connecting a new customer to the main.

66B WIA91: Introduction of water into water undertaker’s supply system

Water undertakers are required to allow licensees holding a combined licence to introduce water to their supply systems. 
The water undertaker will also be under this duty where it has agreed to treat a licensee’s water so that it can be introduced into the supply system for supply to the licensee’s customers’ premises.  However, access to a water undertaker’s treatment works itself is not provided for under the licensing provisions of the WIA91.  Access to treatment works is a matter for agreement with the water undertaker.

A water undertaker who receives a request under section 66B WIA91 is under a duty to take steps to enable and permit the introduction of water to its supply system on terms agreed with the licensee (and in accordance with this guidance) or, where no satisfactory agreement has been reached, as determined by us.  These steps may include laying a pipe to connect the licensee’s treatment works (or source in the case of non-potable supply) with the water undertaker’s supply system.

66C WIA91: Wholesale water supply by secondary water undertaker

A licensee with a customer in one undertaker’s area (the primary water undertaker) might buy water from a neighbouring water undertaker (the secondary water undertaker) in order to supply the customer in the primary water undertaker’s area.

A secondary water undertaker is required, if asked, to provide water supplies to licensees for the purpose of those licensees supplying water to their customers using the supply system of the primary water undertaker to which the licensee’s customers’ premises are connected. 

There is a duty on the secondary water undertaker, when requested by a licensee, to take steps in respect of its supply system to enable the supply to be made to the licensee and to provide that supply on terms agreed between them (and in accordance with this guidance) or, where no satisfactory agreement has been reached, as determined by us.

There is a duty on a primary water undertaker, when requested by a licensee, to take steps to enable and permit the introduction of the water into its supply system on agreed terms (and in accordance with this guidance) or, where no satisfactory agreement has been reached, as determined by us.  These steps are likely to include, if no appropriate cross-border pipe is already available, laying a pipe to the secondary water undertaker’s supply system, making the appropriate connections and allowing introduction of the water. 
2.1.2
Conditions under which duties do not apply

There are conditions under which water undertakers are not required to provide access under sections 66A-66C.  

Under section 66A, a water undertaker does not have a duty to provide a supply of water to a retail licensee if both the first and second conditions below are satisfied, or if the third condition below is satisfied:

· first:

(a)
a set of premises consists only of land i.e. does not include a building or part of a building; or 

(b)
the supply is not for domestic purposes; and 

· second:

(a)
to provide a supply would impose unreasonable works expenditure on the water undertaker in order to ensure that it could continue to meet existing water supply obligations or probable future obligations to supply water to buildings or part of a building for domestic purposes; or

(b) otherwise put at risk the water undertaker’s ability to meet these obligations.

· third, there is a relevant contravention as determined by regulations under section 74 WIA91 in relation to the water fittings used or to be used in connection with:

(a)  
the supply of water to the premises to be supplied by the supplier; or

 
(b)
the use of water in those premises.

Under sections 66B and 66C, a primary water undertaker does not have a duty to permit the introduction of water by a combined licensee into its supply system and a secondary water undertaker does not have an obligation to make a wholesale supply of water, if either the first or second conditions below are satisfied:

· first, permitting the introduction of the water into the water undertaker's supply system would: 

(a) require the undertaker, in order to meet all its existing obligations to supply water for domestic or other purposes, together with its probable future obligations to supply buildings and parts of buildings with water for domestic purposes, to incur unreasonable expenditure in carrying out works; or

(b) otherwise put at risk its ability to meet any of the existing or probable future obligations mentioned in paragraph (a) above.

· Second, there is a relevant contravention as determined by regulations under section  74 WIA91 in relation to the water fittings used or to be used in connection with: 

(a) the supply of water to the premises to be supplied by the supplier; or

(b) the use of water in those premises.

2.2
Water supply licensees

2.2.1
Water Industry Act 1991

Section 66D(4) of WIA91 requires that the terms and conditions of any access agreement are made in accordance with this guidance.  Any determinations made by us with respect to the access agreement will be legally binding on both the water undertaker and the licensee.

Sections 66I and 66J WIA91 contain two important prohibitions.  Section 66I prohibits unauthorised use of the supply system.  Section 66J prohibits unauthorised introductions of water.  Under section 66I it is a criminal offence for any person to use a water undertaker's supply system for the purpose of supplying water to any premises of a customer unless the supply is made by the water undertaker or by a licensee in pursuance of its licence.  Under 66J it is a criminal offence for any person to introduce water into an undertaker's supply system unless the introduction is by the water undertaker, another water undertaker under an agreement for a supply of water in bulk, or by a licensee in pursuance of its licence.  

This means that it is a criminal offence for a licensee to breach any of the eligibility requirements in section 17A(3) WIA91 relating to non-household premises, the threshold requirement or supply by only one licensee.   In addition, any licensee who contravenes the eligibility requirements will be in breach of its licence and will face enforcement action by us under section 18 WIA91.  Our guidance on eligibility sets out the circumstances in which a set of premises may be considered eligible
.  
2.2.2
Conditions of appointment and conditions of the Water Supply Licence

The conditions consultation explains the proposals to modify water undertakers’ conditions of appointment and summarises the conditions which we propose should be included in a Water Supply Licence for licensees.

There is a degree of interaction between these conditions and this guidance.  For example, we propose to impose a condition
 on licensees that will give us general regulatory oversight over licensees’ access to water undertakers’ supply systems.  Most of the general regulatory issues will be covered in access agreements, but we believe that a condition will be necessary for instances where a licensee continuously fails to meet its contractual obligations.  We might, for example, need to revoke a water supply licence and the condition will allow us to do this.  This condition should not prejudge particular terms of access agreements.  


2.3 Other relevant documents 

This guidance should be read in conjunction with the following:

· Eligibility guidance;

· Licence application guidance and regulations;

· Transfer protocol paper;

· Strategic supplies guidance;

· Exemptions and exceptions paper and regulations; and

· The Water Supply Licence and Instruments of Appointment.

References in this section will be updated in the final guidance.

3.
 Application process
This chapter outlines the process that we expect all parties to follow in negotiating and concluding access agreements. It also sets out and discusses the stages we consider an access application should encompass and what licensees should expect as a minimum. 
3.1 Application process

Proposed condition of appointment R will require that water undertakers produce and publish an access code in accordance with this guidance and keep it updated.  These should explain how applications from licensees for access will be assessed and should include indicative access prices based on the methodology set out in chapter 6 of this guidance.  This information will assist a potential licensee to decide whether to submit an initial application.
The application process will consist of the following stages:

· introduction stage – where the licensee should contact the water undertaker with an expression of interest to negotiate terms for access;

· initial application – where the water undertaker receives an outline proposal from the licensee;

· detailed application – where the licensee makes a formal application to the water undertaker; and 

· detailed contract negotiations – which may begin at the same time or shortly after the beginning of the detailed application stage.  It is at this stage that terms are discussed and agreed or rejected.

These stages are also set out in figures 1 and 2.

DWI will be involved as appropriate at any stage of the process.  We expect that this will be unnecessary for wholesale supplies (unless a bulk supply from a secondary water undertaker is involved) and essential for common carriage in potable water supply systems.    

If a licensee has made a previous application to the same undertaker some of these stages may be omitted. We also expect the timescales needed to complete the stages to reduce as experience of the process grows.  The timescales expressed here are intended as limits that should not prevent the process to be completed more quickly if possible.

3.1.1
Stage 1 – Introduction 

Initial contact 

Initial contact allows a licensee to express an interest in applying for an access agreement.  They may also wish to contact the water undertaker (and secondary water undertaker if appropriate), to discuss general issues regarding wholesale supply/common carriage for retail supply to customers with eligible premises within the water undertaker’s area (or a neighbouring water undertaker’s area if there is a secondary undertaker).

The licensee will inform the water undertaker of the type of licence held, and contact details (such as telephone number and postal address).  The water undertaker should confirm the basic information requirements outlined in their access agreements.

If the licensee requires a meeting to discuss its request for wholesale/common carriage supplies, the water undertaker will arrange it within ten working days of the request being made.  At this stage the licensee will not be expected to reveal the customers involved, their consumption or location.

Water undertakers and licensees should only proceed to the next stage of negotiations once a confidentiality agreement has been signed by the relevant parties.

Confidentiality of information exchanged between the parties

Water undertakers should publish in their access codes the confidentiality provision that they will require licensees to accept during negotiations or in any contract for the introduction of water or for wholesale water supply.   The purpose of the confidentiality agreement is to ensure that neither party discloses without consent or misuses information received from the other.

We expect the parties to have appropriate confidentiality obligations in place from the beginning of the negotiations.   The licensee should consider the draft in the light of the particular circumstances and negotiate appropriate terms with the water undertaker.  Where no agreement can be reached, the parties may refer the matter to us for determination.

A breach of a confidentiality obligation by either party could give rise to legal proceedings for breach of contract.   The proposed new Condition R will impose on the water undertaker an obligation not to use or disclose information inappropriately (we propose that there will be a parallel obligation in the Water Supply Licences for licensees).    

The introductory stage, where the terms of the confidentiality obligation covering the negotiations are negotiated and agreed, will normally take 20 working days. 


3.1.2 Stage 2 – Initial application 

Once the licensee has obtained the consent of its potential customers to do so, the licensee will make an outline proposal to the water undertaker for a wholesale/common carriage supply to serve those customers.  The licensee’s outline proposal will include the details required in the basic information requirements as agreed at the initial contact stage.  The licensee will also indicate its service requirements.

The application should include signed consent forms from the customers.  These signed consent forms are intended to show that the named customers have expressed an interest to switch supplier.  We expect the consent forms to waive any restrictions on disclosure of information held by the water undertaker which it is necessary to reveal to the licensee for the purposes of the new supply arrangements.
The outline proposal will include details of what the licensee will require from the water undertaker in order to provide a certain level of service to its customers.  For example, the licensee will require certain information from the water undertaker in order to be able to advise its customers of possible changes in water quality or pressure, or in the event of drought, the risk of supply restrictions.  It will be for the licensee and water undertaker to agree how frequently, and in how much detail, such operational information is required.  It will be beneficial to the licensee to produce the outline proposal as soon as possible in order to start the access agreement process.

Where a customer’s existing supplier is not the water undertaker, but another licensee, the customer must certify to the water undertaker that there is no impediment to the change of supplier that may cause objection. This is to ensure that there is no legal agreement binding the customer to continue to receive a supply from the previous supplier beyond the envisaged transfer date.    

If the water undertaker is to act as a secondary water undertaker, transfer facilities may need to be constructed in order to transfer water to the primary water undertaker.  An outline scheme for this will need to be designed and the cost estimated.  

The initial application stage should not require too much information on potential customers’ premises so as to avoid delays in the process.

Water undertaker feedback

The water undertaker will comment on the initial application and describe any further information that may be required at this stage.  The water undertaker will, as far as possible, confirm or deny the basic feasibility of the licensee’s proposal.  

The preliminary price and non-price terms will not be binding, but should be as accurate as possible within the context of the information supplied by the licensee, and provide the licensee with enough certainty to formulate firm proposals to prospective customers.  It is therefore important to base the assessment on as clear an understanding of the required wholesale supply and/or common carriage arrangements.

3.1.3
Stage 3 – Detailed application 

Water undertakers should meet the licensee at this stage to clarify any issues arising from the access terms set out in the water undertaker’s access code and clarify what information is required in a specific application. 

Feasibility study and testing 

On the basis of a detailed application, the water undertaker should be able to carry out any feasibility studies and testing required to determine proposed terms for access.  Where necessary, DWI will be approached if there are any water quality issues arising from the studies.  DWI should always be kept fully informed where common carriage in potable supply systems is proposed.  Due regard should be given to the guidance given by DWI contained in Information Letter 6/2000, ‘Common Carriage: Guidance on Drinking Water Quality Aspects’
, and any updated versions of that Information Letter that DWI may produce.

To assess the technical feasibility of an application for wholesale supply the water undertaker will require the following information:

· customer premises location;

· monthly demand estimates; and

· demand forecasts for the duration of the proposed contract or some other agreed duration.

To assess the technical feasibility of an application for common carriage the water undertaker will require the same information as for a wholesale supply, plus additional information including, but not exclusively:

· the location of the point of entry upstream from the customer’s premises;

· monthly supply pattern;

· the predicted quality of water entering the system and possible water quality impacts, paying particular attention to the chlorination process, plumbosolvency control and fluoridation practices; 

· the type of water resource being used, its reliability and any back-up mechanisms which may exist;
· a thorough risk assessment by the licensee of any proposed source, ie an assessment of exposure to pollution incidents, vandalism and other risks;
· the type of treatment proposed with safeguards and processes should that treatment fail;
· the water quality requirements of the potential customer(s);
· the impacts on supply and demand balance in the affected water supply zone(s) and significant changes in flows and pressures; and
· evidence of abstraction licence/ability.


If any of the information supplied by the licensee to the water undertaker for the purposes of the water undertaker making a preliminary assessment has changed, or if further relevant information has become available, the licensee will inform the water undertaker.  If the water undertaker considers the changes require further investigation, which may require modification of the price or non-price terms previously quoted, the water undertaker will inform the licensee of the need for further investigation and provide an estimate of the cost of so doing.

Otherwise, in the case of a second or subsequent access application by the licensee, the water undertaker will review the information supplied by the licensee for its adequacy and inform the licensee of any additional information requirements.

Parties should agree the scope and charges for any studies into the feasibility of a licensee’s proposal before they are started.  It is important that customers who are ineligible to change water supplier are not affected by the costs of feasibility studies and testing.  The water undertaker and licensee should also agree how the results will be shared.  Water undertakers are expected to provide licensees with a copy of all findings if licensees request them, and set out the decision on feasibility and the reasoning behind it before discussing what action is needed to take an agreement forward.

After the water undertaker has carried out a feasibility study, and provided proof of customer eligibility and other relevant information, the water undertaker will make a firm offer for access in writing to the licensee, normally within ten working days.  This offer will be conditional on signing (or modifying) a legal wholesale/common carriage agreement, within the meaning of the Water Industry Act 1991, between the water undertaker and the licensee.  Where the water undertaker is a secondary water undertaker, it will also be conditional on the primary water undertaker entering into an agreement for the transfer of water to supply the licensee’s customers.

3.1.4 Stage 4 – Detailed contract negotiations

Contract stage

The contract will incorporate clauses dealing with payment terms, frequency of payments and consumption reconciliation, arrangements for dealing with any outstanding debt, and a service level agreement setting out the specific support services to be provided by the undertaker to the licensee.  It will also take account of any quality issues that both parties need to sign up to.  The contract should conform to the water undertaker’s access code and this access code guidance.  A transfer date will be incorporated in the contract, making due allowance for completion of actions under the customer transfer protocol. 

Terms accepted/rejected

The terms offered by the water undertaker will be open to discussion between the parties involved for 15 working days.  For example, the licensee may wish to change the services requested, which may affect the price or non-price terms.  Where a change is requested, the water undertaker will draft a (new or modify an existing) contract incorporating the terms offered and advise the customers that a change of supplier will take place within a stated timescale from the date of signing of the contract.  The water undertaker should only advise the customer of the intended change of supplier and anticipated transfer date once there is a final acceptance of a firm offer.

If the licensee accepts the terms, the water undertaker will send the licensee a signed contract, normally within ten working days. The licensee should sign it and return the contract within ten working days, taking into account timescales of the customer transfer protocol.  If the terms are rejected after negotiation with the licensee, it can be referred to us for determination.

3.2
Information requirements

Access codes should set out the information normally required at each stage of the application process.  Water undertakers must only ask for the information needed to progress the application at each stage, but should not be expected to process an incomplete application.  Water undertakers must explain the specific information requirements at the initial contact stage, and explain why the information is needed.  Water undertakers should justify instances where they require information which deviates from the requirements set out in their access codes.

To facilitate this, licensees need to provide a broad outline of their access proposals at the initial contact stage.  
Every attempt should be made by all parties to minimise delays in the application process.  Delays may be likely when applications are incomplete.  Satisfactory submission of information is the responsibility of the licensee, although a water undertaker should actively assist licensees by notifying them, where reasonable and practicable, of missing information.  Water undertakers must ensure that their requirements are clear and that access codes include lists of the information and detail required for each stage of an application. 

We do not expect licensees to be asked to re-submit information they have already provided.  This applies also to repeat applications to the same water undertaker, although water undertakers may require updated information if circumstances change. It should be remembered that each access agreement will be different to some degree.  The amount and type of updated information that water undertakers require will vary depending on the period of time that has passed between the submission of a first and repeat application. 


3.3
Timescales 

Water undertakers should set out timescales for each stage of the application process.  Timescales must be adhered to, although we recognise that there may be technical investigations, which would take longer than the timescales prescribed.
A staged approach to processing applications should not be used as an opportunity to delay access agreements, and therefore we expect water undertakers and licensees to be able to provide reasons for any delays in the process.

We expect the timescales needed to complete the stages to reduce as experience of the process grows.  The timescales expressed here are intended as limits that should not prevent the process to be completed more quickly if possible.

· Introductory stage – The water undertaker is to arrange a preliminary meeting within ten working days of it being requested; the confidentially agreement sent by the water undertaker; and the basic information requirements are to be given within ten working days.  The introductory stage should normally be completed within a maximum of 20 working days.

· Initial application – If the application from the licensee is for a wholesale supply, the water undertaker will normally send a written response to the licensee within 15 working days of receiving the application. If the application from the licensee is for common carriage, the water undertaker will normally send a written response to the licensee within 20 working days of receiving the application. We would expect the water undertaker to need more time to respond to an initial application for common carriage as there are more issues to address.   

In the case of wholesale supply by a secondary water undertaker, the time taken to respond will reflect the need for liaison with the primary water undertaker over water transfer arrangements. We expect that this will normally take ten working days, in addition to the response time set out above. Timescales for liaison between primary and secondary water undertakers should be factored into the time it takes for the primary water undertaker to provide a written response to the licensee regarding its application.

· Detailed application – Water undertakers should normally complete an assessment of the application within 30 working days for wholesale supply and 50 working days for common carriage from the date it receives the required information from licensee. Common carriage access agreement is a longer process as it is likely to require feasibility studies to be undertaken and is reliant on receiving prompt responses from DWI, Environment Agency, and possibly Area Health Authorities.

· Detailed contract negotiations – The water undertaker might begin contract negotiations with the licensee at the initial application stage.  It is not always necessary to wait for the assessment of the detailed application to have been completed before negotiations begin, although this may be possible if negotiations proceed quickly.  We expect water undertakers to normally complete detailed contract negotiations within 40 working days of these beginning. 






3.4 Reasons for objection by the water undertaker to the licensee’s proposal 

Water undertakers may discover during any part of the application stage that an application for access by the licensee can not be progressed (unless the matter is resolved where possible).  Where possible, the parties should seek to resolve matters.  For example, some reasons can be dealt with by negotiation between the parties such as agreement to the payment of outstanding debt and the application can then proceed to the next stage.  Objections that may arise generally are:

· the customer’s premises are not eligible;

· agreement to access would satisfy the following conditions:

· the first and second condition in sections 66A(4) and 66A(5) respectively or the third condition in section 66A(6) WIA91;

· the first or second condition in section 66B(5) and 66B(6) WIA91 respectively; and

· the first or second condition in section 66C(5) and 66C(6) respectively. 

· the eligible customer has outstanding debt and no arrangement for its repayment or transfer to the incoming supplier has been made; 

· the incoming supplier has provided insufficient details to the relevant parties to allow the customer to transfer;

· impractical proposals eg hydraulic conditions not feasible;

· unacceptable water quality implications;

· no connectivity;

· concerns over source risk assessment; or

· licensee’s refusal to supply the necessary information.

Full reasons for objection must be given in writing to the applicant.  We expect the water undertaker to comply with any requests for a meeting to discuss the objections.  (See customer transfer protocol guidance for details on customer transfer objections between water suppliers
). 

We anticipate that customer eligibility will be identified early in the process.  Either as part of the formal application, or before, the licensee should provide evidence of eligibility relating to each of the customers to be included in the access agreement.  Also, where the water undertaker is a primary water undertaker, the licensee may request the water undertaker to supply details of any outstanding debt owed by customers in relation to premises named in the application.  We expect the parties to make appropriate arrangements for the repayment of any outstanding debt before the final change of supplier takes place under the customer transfer protocol
.  Our guidance on customer transfer protocol sets out the process and procedures that water undertakers and licensees will need to follow when a customer transfers all or part of its supply of water from one supplier to another.

Parties may ask us for a determination where an agreement cannot be reached or the process is being held up unnecessarily. 



3.5
Application fees

The licensees will have to pay the water undertaker’s proper costs in processing an application whether the application proceeds or not.  As far as possible, the fees arising shall be included in water undertakers’ access codes.

Licensees should only be charged for the proper costs incurred in assessing an application.  It is likely that the proper costs incurred by a water undertaker in the process of processing an application for common carriage for access to its supply system will be higher than the costs incurred for processing a retail application.  The charges levied by water undertakers should therefore reflect this cost difference.  

A water undertaker should not charge for clarification of its policy and information requirements.  If an application is withdrawn during the process the licensee should only pay for the proper costs incurred to that point (including any unavoidable future proper costs that the application may have triggered).
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4.
General issues

4.1
Non-discrimination 

Water undertakers are required to set their access terms and conditions in accordance with this access code guidance and the costs principle.  Water undertakers must not unduly discriminate when granting access, which means that like situations must be treated alike.

So as not to discriminate, all licensees must be charged in accordance with the costs principle and the pricing section of this guidance (see chapter 6).  This does not mean that all licensees will necessarily pay the same price, as a number of factors will influence the actual price (including point of entry and exit, the timing of entry and the relevant charge for the licensee’s customer).  Charges will be case-specific.  Water undertakers will however, publish indicative access prices in their access codes.

In addition, the basic contractual terms of access agreements are set out in this guidance.  Compliance with this guidance will also reduce the scope for undue discrimination.

Further, we propose that water undertakers’ new condition of appointment R (see conditions consultation) will ensure water undertakers do not unduly discriminate between any actual or potential customer or licensee.  This will further prevent undue discrimination between:

1. A water undertaker and licensees.  In effect, we would regard a water undertaker’s retail function as a hypothetical separate business unit competing with licensees for supply to customers.

2. Different licensees (or their customers). 

3. Any customer connected to its network regardless of whether supplied by the licensee or the water undertaker.  A water undertaker cannot expect a licensee’s customer to behave differently to its own customers (unless specifically agreed as part of the access agreement).  For example, in circumstances where there is a drought order or hosepipe ban, a water undertaker should not expect the licensees’ customers to have to limit their water use in preference to limiting water use by its own customers (unless agreed as part of the access agreement). 

4.2
Terms of contract 

Both parties need to agree contractual terms (as explained in chapter 3).  Those terms should normally be agreed without involving us.  It is for water undertakers to agree with licensees what contractual terms are necessary and appropriate.  However, this guidance prescribes an accepted approach for agreeing the terms of a contract.  This approach is based on recognised standard contract terms.

The standard terms and conditions of an access agreement will include the following:

· payment terms;

· credit provisions/limits;

· credit checking/financial guarantees and insurance;

· contract length;

· variation;

· termination;

· arbitration;

· DWI’s role in dispute resolution;

· force majeure;

· confidentiality agreement;

· communication and notices;

· customer contact;

· health and safety issues;

· best endeavours;

· assignment;

· liabilities;

· default; and

· compensation.

The access code should specify standard terms with the flexibility that the water undertaker and licensee can agree different terms if required for particular circumstances. 

 


4.3 Strategic supplies 

Water undertakers have statutory duties (sections 52 to 55 WIA91) to supply water to existing and new customers for domestic and non-domestic supply.  These duties will be relevant where a licensee ceases to supply a customer, but may still have cost implications where the licensee is still supplying the customer.  For example, a water undertaker may have to keep water in reserve to supply a licensee’s customer with water for domestic purposes in the event that the licensee is unable to do so.

Sections 66G-66H WIA91 provide for us to designate as strategic one or more introductions by a licensee into a water undertaker’s supply system of certain water supplies.  The trigger for designation is that, without that introduction, there would be a substantial risk that the water undertaker could not supply its own customers with water for domestic and non-domestic purposes, and the licensee’s customers with water for domestic purposes.  

The water undertaker and licensee will need to discuss as part of each access agreement negotiation whether a supply is likely to constitute a strategic supply. There should also be provision within the access agreement for discussion of strategic supply status at any time during the agreement.

Designation of a licensee’s water supply means that a particular supply would become subject to special administration procedures (sections 23-26 WIA91). Proposed condition [8] (see conditions consultation) of a combined licensee’s Water Supply Licence ensures that if a licensee was subject to a special administration order, the licensee would have to maintain sufficient rights and assets (other than financial resources) to enable the special administrator to manage the affairs, business and property of the licensee. 

We will provide non-statutory guidance on how we intend to address the issue of designation of supplies as strategic.

4.4
Customer protection 

When a licensee is granted access to the water undertaker’s supply system, the water undertaker retains operational control.   The licensee and water undertaker need to consider carefully how responsibility for customer service is assigned in an access agreement.  An access agreement needs to set out the activities that the licensee will be responsible for and those that the water undertaker will provide. Licensees are not customers of water undertakers for the purposes of the Government’s Guaranteed Standards Scheme (GSS)
.  

The access agreement should specify all arrangements for customer service that have been agreed by both parties.  In some cases, a licensee may request a different service than the water undertaker normally provides.  For example, some water undertakers operate compensation schemes that go further than the GSS.  If the licensee were willing to pay a different access charge for this, then this must be permitted.

Customers of licensees do not have the benefit of the GSS.  We expect licensees to inform potential customers of the levels of service (including compensation for failure) that they will receive.  Customers will then be able to negotiate with the licensee to ensure that contracts appropriately deal with the required customer service issues.  The licensee and customer should agree arrangements for these standards between themselves. 

The access charge should reflect the arrangements for customer service and responsibility assigned to both parties.  Where arrangements have been made in the access agreement that a water undertaker will continue to provide certain services to a licensee’s customers, this should be accounted for appropriately in the access charge.  

4.5
Customer contact – queries and complaints 

A water undertaker will agree the levels of service that it will provide to a licensee as part of the terms and conditions of an access agreement. 

Customers require a clear point of contact at all times for emergencies, general enquiries and complaints.  Responsibility for communicating with the customers is the responsibility of the customer’s supplier.  The licensee will be responsible for all customer contact with its customers.  However, in the case of an emergency, where there may be health and safety issues or risk to supply system integrity, then the water undertaker must be able to contact the licensee’s customer (and the licensee’s customer must be able to contact the water undertaker).  Also, some of the undertaker’s activities might cover licensees’ customers (for example, boil water notices might be distributed to all customers by the water undertaker).  This will require customer contact information to be provided to the water undertaker as part of the ongoing data transfer
.  This passing on of information will be provided for in the conditions of the Water Supply Licence in general terms to ensure that a minimum standard is adhered to.  The details in any particular case will be set out in access agreements, which will also be enforceable as part of the licence condition. 

The licensee will be responsible for identifying the needs of the customers who require additional services.  This might include details of those residing at eligible premises who require water for medical purposes or need information to be supplied to them in braille (special response customers).  The licensee will be responsible for acting on information it receives from the customer to pass to water undertakers and information it receives from the water undertaker to pass on to customers.  However, the service of providing information to customers can itself be outsourced, including outsourcing to the water undertaker.  

The licensee must ensure that customers are aware of any instances when the water undertaker should be the point of contact (if any, depending on what the licensee and water undertaker have agreed between themselves). The licensee must also ensure that there are appropriate provisions in place to pass on queries between a customer and the water undertaker if necessary. 

The access agreement should set out how complaints are assigned, and transferred, between the licensee and the water undertaker.  

The role and responsibilities of both parties in dealing with complaints from the licensee’s customers must be made clear.  Customers need to understand the relationship between the parties and how any investigation will be handled.  Parties could, for example, agree text explaining this relationship to accompany the contact details sent out with bills to the licensee’s customers. 

We are proposing that enforcement of customer information flows for operational safety, especially special response customers, diagnosis of arising network issues and information for customers during planned maintenance should be dealt with as a licence condition rather than in the access guidance.  This would be an extension of the current condition (see conditions consultation) stating that licensees must ensure a safe operation of the network and supply water undertakers, with such information as they reasonably require.  

 


4.6
Customer transfer and switching

Water undertakers and licensees will abide by the provisions of the customer transfer protocol, as part of compliance with their conditions of appointment and licence conditions respectively.

We will issue more detailed proposals on the customer transfer protocol in October 2004 as part of the licensing and eligibility consultation.  

4.7
Billing and debt collection

Licensees are responsible for billing their customers.   However, licensees may ask the water undertaker to provide billing services.  The process for establishing the price for this service is set out in the price terms section of this guidance.  Following a transfer between a water undertaker and licensee or between licensees, the customer will receive a final invoice from the outgoing supplier showing a final consumption reading at the point at which a change of supplier took place.  

Some customers may be in debt for water services but wish to switch to another water supplier.  A water undertaker may object to the customer switching to another supplier unless the licensee has agreed repayment of the debt. It will then be up to the licensee to decide how (if at all) this should be recovered from the customer. 

4.8 Disconnection 

In principle, water undertakers can disconnect customers when it is necessary for the purpose of carrying out works where it is reasonable to do so (section 60 WIA91), at the request of the consumer
 (section 62 WIA91), to prevent contamination or waste (section 75 WIA91) and for non-payment of charges by the occupier of the premises (section 61 WIA91).

Water undertakers should set out in their access codes how they will approach disconnection issues.  In particular, undertakers need to be clear about their policy for disconnection for non-payment of charges by licensees and their policies for disconnection due to outstanding debt.  It will be up to the water undertaker and licensee to negotiate appropriate payment methods (including timing, frequency and method of payment) as part of their access agreement.  The options available to the licensee should be detailed in the access code.

Under section 61 WIA91, a water undertaker is entitled to disconnect non-household premises only if the occupier of the premises is liable to pay charges for the supply and has failed to do so subject to certain exceptions.  This does not entitle an undertaker to disconnect a licensee for non-payment of charges, unless the licensee is also the occupier of the premises.  Water undertakers should therefore agree with licensees how to avoid disputes about payments and debt.

Under section 62, a water undertaker may disconnect a service pipe or otherwise cut off a supply of water to any premises if a notice is received from the consumer specifying the time after which a supply of water to those premises will no longer be required.  Therefore, the licensee is entitled to serve a notice on the water undertaker in relation to the supply of water made by the licensee to its customers (because the licensee is liable to pay charges to the water undertaker in respect of the supplies of water to its customers). 

Access codes should specify that water undertakers will be able to disconnect customers of licensees at a licensee’s request, where the licensee wishes to adopt such a policy.  They should also specify what effect on the supply arrangements such a disconnection would have.

However, although a licensee will be entitled to request a water undertaker to disconnect a supply to the mixed-use premises of its customers, the interim supply duty provisions (section 63AC WIA91) seek to ensure that such premises continue to receive a supply of water from the water undertaker.

If a licensee serves a notice of disconnection, then the licensee will cease to supply its customer’s premises with water.  But the interim supply duty of the undertaker under section 63AC would immediately apply, ensuring that the customer continues to receive water for up to three months.  The interim supply duty does not apply if it would put at risk the water undertaker’s ability to meet its existing supply obligations and its probable future obligations to supply water for domestic purposes or require unreasonable expenditure to do so.

Therefore, the only way that debt owed to the licensee by the customer in respect of domestic supplies can be recovered is by suing in the civil courts.  The licensee’s ability to disconnect its customer from its supply is likely to be ineffective as a sanction against the customer to require them to pay their bills.

5.
Operational issues

Water undertakers’ access codes should provide enough information to allow licensees to assess the operational viability of their proposals.  This need not constitute an exhaustive operational ‘handbook’, but should give licensees a broad indication as to whether their proposals for an access agreement are viable.  It is important that water undertakers’ operational standards are transparent to allow us and licensees to assess whether an operational standard is more stringent than it needs to be.   

5.1  
Water quality and sampling

Water undertakers generally treat their water to a higher standard than specified in the Regulations
 to allow for variations in water quality in the distribution system and to ensure that the water is compliant at the point of supply.  Licensees must ensure their water is compatible with the water undertaker’s water.  This includes factors such as taste, smell, appearance and hardness.  Licensees’ water must also comply with the water undertaker’s procedures for plumbosolvency control. 

If a water undertaker is required under section 87(1) WIA91 by a strategic health authority or the National Assembly for Wales to add fluoride to its potable water supplies then it will require the licensee to also fluoridate water entering its supply system.  If a licensee is required to fluoridate the water, it should obtain an indemnity (if needed) under section 90 WIA91 from the Secretary of State for Health.  A water undertaker may require a similar indemnity.
A water undertaker must reserve the right to suspend, without prior notice, the introduction of water into its supply system if it has reasonable cause to suspect that continued introduction would put it at risk of supplying unwholesome
 water or at the risk of committing an offence under section 70 WIA91 (ie the offence of supplying water unfit for human consumption).
A water undertaker will require the licensee to inform it at once if it suspects the licensee’s continued introduction would breach water quality requirements.
Water undertakers and licensees will have regard to DWI’s guidance
 on common carriage and the maintenance of drinking water quality and any updates that DWI might produce.  Water undertakers and licensees will seek the advice of DWI where the guidance may need further interpretation in specific circumstances. 

Water undertakers and licensees will have regard to the advice of DWI in resolving disputes.

Water undertakers will permit the licensee to carry out its own monitoring and testing activities, subject to the laboratory used for such activities meeting the requirements set out in the Regulations.  Licensees will, in compliance with the conditions of their Water Supply Licence, have to provide information to water undertakers regarding all reasonable sampling information requests where this relates to an undertaker fulfilling its statutory duty to supply wholesome water.  Water undertakers may provide sampling and monitoring services to the licensee for a reasonable charge calculated on a commercial basis.  

As part of the licence application process, those seeking a combined licence that permits them to introduce water into a water undertaker’s supply system must satisfy  DWI that they are suitable persons to be granted and introduce water in pursuance of such a licence.  The conditions of the licence will prohibit the licensee from introducing water into the supply system until it can demonstrate to DWI that it is meeting the Regulations.  The conditions of the licence will also require ongoing co-operation with DWI and compliance with the Regulations. 

DWI considers that, as long as this guidance is followed, the introduction of water by a licensee can operate without impairment to water quality.  It does not believe that trial periods should be used in any common carriage situation.  We accept DWI’s view.  Water undertakers should use network modelling to assess the potential effects of common carriage, and follow DWI’s guidance.   

If parties are still in doubt about the effect of common carriage on water quality issues after modelling a common carriage scenario, they should consult DWI who will review the available evidence and assess the implications.

Some customers have business processes that are particularly sensitive to changes in the source of the water resource or to fluctuation in water quality such as hardness or conductivity.  Licensees and water undertakers will need to take this sensitivity into account when agreeing common carriage. 



5.2  
Supply system management and control

The water undertaker retains responsibility for the operation, maintenance and control of its supply system in its appointed region.  To comply with the conditions of their licence, licensees must co-operate with the water undertaker in its role as supply system operator.  Licensees must also behave in a responsible manner that does not put at risk the water undertaker’s ability to manage the supply system.  This requirement is set out in proposed licence condition 2. 

If there is an access agreement in place and the flow of water changes permanently, the licensee must be permitted to continue introducing water under the existing access agreement.  Provision should be made to allow this with any adjustments as may be necessary. 


5.2.1  
Maps and plans

It is important for the licensee and the water undertaker to share relevant maps and plans, normally at the detailed application stage.  This is subject to objectively justifiable conditions about security and copyright.  Information from supply system modelling should be shared between the parties, for example, to clarify the negotiation of connection costs, such as mains reinforcement.  It is also relevant to agreeing operational practices such as regular flushing programmes.  It will be important to highlight known areas at risk of discolouration incidents due to flow or pressure fluctuations during routine and non-routine use of the system, for example, firefighting.

5.2.2  
Firefighting

Arrangements for the provision of firefighting water should be made clear in access terms.  They should allow for appropriate adjustments in the demand balance.  Maintaining pressure in the system during such incidents is a consideration where the licensee’s source has a significant impact on the supply system. 

If a licensee’s customer makes a special request for a fire hydrant near its premises under section 58 WIA91, the customer will have to pay for this in the ordinary way (section 147 WIA91).

5.2.3  
Unauthorised use of water

Potential unauthorised standpipe use (and theft of water) should be addressed, in terms of both water usage and of possible discolouration and safety hazards.  The water undertaker should indicate to the licensee its experience of the usual local extent of the problem.

5.3  
Drought and resource planning

Water undertakers remain solely responsible for the production of drought and water resource plans.  To comply with their licence conditions and with sections 37C and 39C of WIA91 licensees must co-operate with the water undertaker in its duties to produce robust drought and water resource management plans.  This will be achieved by meeting all reasonable information requests from the water undertaker.  

As part of their detailed applications (stage 3), licensees must provide a thorough outage risk assessment of any proposed source, ie an assessment of exposure to pollution incidents, vandalism and other risks.  We would expect the information requirements for this assessment to be similar to those that water undertakers use for their own water sources.  Access terms should set out the information requirements for this assessment and water undertakers should provide further clarification where necessary.  Water undertakers should publish the risk assessment criteria they use when developing a new source.

Risk assessment of water resource reliability is also important.  Access terms should set out the information required to undertake assessments.  Licensees must comply with reasonable requests for information that are necessary for the water undertaker to fulfil its statutory duty to supply.  The information required should be similar to that used by water undertakers in assessing the yield
 of their own resources.

Consistent with their statutory duty to supply, water undertakers will retain responsibility for drought planning and the ability to apply for drought orders and hosepipe bans restricting non-essential use.  However, it will be for both parties, consistent with their resource positions, to agree whether their customers within the same class of customer will be subject to the same risk of interruptions to supply.  This is subject to the non-discrimination requirements set out in section 4.1 above. 


5.4  
Maintenance and serviceability of assets

It is essential that the access agreement should cover the enabling of maintenance of the licensee’s assets.  This is so that the water undertaker can be assured they meet the optimum standards of maintenance necessary to maintain a suitably reliable supply, and also to set out how planned and unplanned supply interruptions or a reduced service will be managed between the parties when the need arises.

We would not, however, expect the water undertaker to insist on the licensee providing a bond to cover the cost of remedial repairs.  This would seem to be overly restrictive on licensees as the maintenance of assets and remedial repairs are activities that are necessary regardless of the number of access agreements in place or whether the licensee’s introduction has been designated as strategic.  It would be better for the relevant assets required for access to be identified and their performance to be agreed, and for both parties to agree arrangements for regular review of those assets, to ensure they are maintained properly.  In this way, water undertakers are able to ensure the integrity of the distribution system as a whole.  In addition, licensees will have planned to take out adequate product and public liability insurance as part of the licence application process, to cover instances in which a licensee fails to meet the agreed standards.

Access agreements need to define the procedures to follow (as well as each party’s role) during planned and unplanned supply system maintenance including meter installation and essential repairs. Agreements should contain a minimum notification period for planned work.  This should include a process of notification for a reduced supply or interruptions and, where appropriate, confirmation of the return to normal.  However, the water undertaker has to be allowed to set the notice period, because it knows its own planning process, and therefore how much notice it can give.  We expect the notice period to be reasonable having due regard to the nature of the supply, for example quality, quantity, pressure, interruptability, storage and alternative supply arrangements available to either party.

The water undertaker must inform the licensee when it will carry out work on assets within those parts of the supply system used by both and whether this will affect supplies to the licensee’s customer’s premises or use of its sources.  Water undertakers should arrange to discuss with licensees on a regular basis (say every three months) their planned maintenance programs, and co-ordinate with them how to minimise disruption to customers and/or water sources.  For example, some large businesses close down for holiday periods, and it would be sensible for work that might otherwise affect their supplies to be done during these times.  Similarly, licensees will inform the water undertaker of any planned maintenance to their water sources.  In these cases, licensees are likely to require standby supplies.

The water undertaker and licensee should seek to agree when the maintenance should be carried out.  Water undertakers and licensees should also agree timescales for notifying each other of intentions to carry out work that will disrupt the operation of the network, the licensee or its customers.
It will be the responsibility of the licensee to inform its customers of any disruption in supply as a result of maintenance carried out by either party.

The water undertaker will agree with the licensee what to do if planned maintenance overruns ie becomes unplanned, and whether compensation may be payable to the licensee in this event.  For instances where compensation will be paid, as part of the water undertaker’s policy, the compensation amounts should be set out in the access code. 


5.5  
Metering and flow balancing 

Water undertakers are likely to require a licensee who plans to introduce water into its system to install a meter at the entry point.  It is reasonable for a water undertaker to measure the licensee’s flows into and out of its supply system.  This does not imply that only customers currently charged on a measured basis are eligible to switch supplier.  The licensee must measure its customers’ demands, at least in bulk, but it is still entitled to charge its customers on an unmeasured basis.  It is for licensees to agree the charging arrangements with each of their customers. 

The licensee should own the meter on its own infrastructure at the entry point into a water undertaker’s supply system.  The licensee will retain ownership of this meter as it is not part of the water undertaker’s supply system.  The licensee may wish to incorporate the meter into the process monitoring system of the (combined) licensee’s treatment plant.  However, there may be situations where, by agreement between the licensee and water undertaker, it is more practical for the water undertaker to own and maintain the source meter.  

A meter on a water undertaker’s supply system will remain the property of the water undertaker.  It is most straightforward for the water undertaker to continue to own the meter (or meters) at a customer’s premises (where this is the case).  This is because it avoids the need for a licensee to sell or lease the meter(s) if a customer chooses to revert back to a water undertaker or another licensee.  A licensee cannot require a water undertaker to sell or lease its meter to the licensee.

The licensee will be responsible for reading meters on its customer’s premises, but will have to share meter and meter reading information (section 205 WIA91).  A water undertaker will still have access to the meter and it will be responsible for meter maintenance (as it is part of the supply system).  Meter maintenance and meter reading can, however, be outsourced as part of the access agreement. 

The access agreement should set out the process for dealing with disputes about meter readings.  Licensees and undertakers may wish to agree an arbitration route along the lines of that open to water undertakers and their customers in the Water Meters Regulations 1988.

The pricing section of this guidance sets out the approach to charges for metering activities. 
There needs to be provision in place for meter readings to be shared with the sewerage undertaker (where it is not the water undertaker who provides the sewerage service).  The sewerage undertaker will not have an access agreement with the licensee, but still needs meter readings for its billing purposes.  We are proposing to deal with this in a licence condition that states that a sewerage undertaker can require a reading (eg on a particular date) as long as it pays the licensee’s proper costs.

Also, we are proposing that minimum frequency of meter readings will be dealt with in a licence/appointment condition.  Section 205 WIA91 ensures that information is exchanged once obtained.  There may be a need for a minimum threshold for obtaining the information, particularly where the sewerage undertaker is not a party to the access agreement. 

We expect water undertakers and licensees to agree how to balance water flows over time.  The mechanism for network balancing should be specified in the access code.  We expect there to be a simple mechanism for monthly network balancing.



5.6  
Emergency procedures and contacts 

An incident may occur when the quality of the licensee’s water falls outside the prescribed values, but there is no immediate risk to health and water continues to be supplied.  However, a situation could occur where there is a risk to health and the introduction of water has to be suspended.  Different procedures will be invoked in these circumstances depending on whether suspension is necessary.  

Water undertakers and licensees (combined and retail) are required to notify the relevant bodies, as detailed in the Water Undertakers (Information) Direction 2004
, of any incident that may affect drinking water quality or sufficiency of supplies.  Due regard should also be paid to DWI’s Information Letter 13/1999.  

We are proposing that a condition of the Water Supply Licence will require the licensee to inform the relevant water undertaker of any incident that would put the water undertaker at risk of supplying unwholesome water or at the risk of committing an offence under section 70 WIA91 and that may affect drinking water quality.  Licensees should adhere to the best practice procedures adopted by water undertakers to provide such information to the Consumer Council for Water (CCW)
. 

There are provisions in the WIA91
 that will require licensees to provide water undertakers with information on water resources, emergency and drought planning.

If the water undertaker has reasonable cause to suspect that an incident has or is likely to occur it will stop the further introduction of water by the licensee until the incident is over.  We consider that an indemnity is not required provided the water undertaker can demonstrate why it is cutting off the introduction.  Supplies will continue to the licensee’s customer as the interim supply duty in section 63AC WIA91 will apply.  However, the interim supply duty will not apply if it would put at risk water undertaker’s ability to meet its existing supply obligations and its probable future obligations to supply water for domestic purposes or require unreasonable expenditure to do so.  

Licensees should be thoroughly briefed by the undertaker on any relevant emergency action plans before a live connection is made.  Water undertakers can reasonably expect licensees to provide details on their emergency procedures and to demonstrate them.  It is up to the licensee and water undertaker to agree appropriate testing procedures if they are required.  Responsibilities and procedures for local incident management teams also need to be defined in the access agreement.  It is good practice to include licensees in exercises to foster understanding of procedures.  The water undertaker may wish to audit the licensee’s emergency procedure, or share its own plan to ensure compatibility.  The plans should be reviewed by both parties regularly.

The water undertaker and the licensee will meet at least annually to discuss emergency plans to foster co-operation and ensure compatibility.

Subject to statutory directions, responsibilities and procedures for failure of plant and machinery, or contamination or pollution incidents needs to be agreed between the parties before live connection.  Both parties must also liase with the Environment Agency for both pollution control and proper management of water resources.

Access agreements need to identify the procedures to follow (as well as each party’s role) during periods of unplanned interruptions to supply and whether compensation may be payable to either party in these events.  Access codes should also explain this in general terms. 


5.7  
Contract changes to access agreements

Once a licensee has been granted access to a water undertaker’s supply system, it should not then be able to transfer its obligations under the access agreement to a third party licensee without the water undertaker’s agreement.  Although the third party will need to have obtained a Water Supply Licence in order to provide any access services to customers (as explained in our guidance on the licence application process), water undertakers will need to know about the third party licensee’s technical ability to fulfill the contract.  Also, there may be emergency and security implications and water undertakers need to be aware of such arrangements.  A third party licensee should deal directly with the water undertaker to enable it to maintain control of the system.  This should be incorporated into the access agreement.



6
Access charges 

6.1
Access pricing objectives

The objectives of this section of the guidance are to enable undertakers to provide access (common carriage and wholesale) prices for prospective entrants by:

· understanding the costs principle they need to apply;

· setting out a consistent and transparent pricing methodology; and 

· confirming the treatment of various price components.

The guidance covers the production of final access prices for specific customers and indicative (non customer-specific) access prices. The guidance should also help to avoid legal uncertainty and undue discrimination:

· Undertakers should not be able to interpret the guidance in different ways in order to choose an interpretation that suits them best.

· Undertakers should not discriminate unduly between licensees in setting common carriage and wholesale prices. Provided that undertakers set access prices by following the costs principle they should avoid undue discrimination. 

· Undertakers’ access prices should be consistent with their retail tariffs. This can be achieved by using the retail tariff as a starting point for calculating access prices, as the costs principle requires (see below).

6.2
When should the guidance be used?

We will require undertakers to publish indicative access prices based on our guidance by spring 2005.

Final access prices should be agreed as part of a contract between the licensee and the undertaker.  The terms of the contract need to be set in accordance with the WIA91 and in particular the costs principle and this access code guidance.  The guidance will also form the basis of our approach to setting access prices in the event that we are required to make a determination.    

6.3
Costs principle

Section 66E WIA91 sets out the costs principle in accordance with which undertakers must set their access prices. The aim of the costs principle is to produce prices that fully compensate undertakers for the net losses that they unavoidably incur when providing a common carriage or wholesale supply service as compared with continuing to supply the final customer themselves. This should ensure that customers ineligible for competition do not subsidise the competitive market.  It should ensure that licensees are treated fairly.

The costs principle (see appendix 1 for the relevant section of the WIA91 as amended) allows the undertaker to recover the following cost elements from the licensee:

(a) any expenses reasonably incurred in providing wholesale water supplies or allowing water to be introduced into its system;

(b) the appropriate amount (defined in sub-section (3) as being an amount equivalent to the revenue that the undertaker would reasonably have expected to recover from the relevant customer had it not lost that customer to the licensee) in respect of “qualifying expenses” and a reasonable return on that  amount, to the extent that those sums exceed any financial benefits which the undertaker receives as a result of the supplier supplying water to the premises of the relevant customers.

’Qualifying expenses’ are those that the undertaker has reasonably incurred or will reasonably incur in performing its statutory functions (excluding any return). ’Relevant customers’ are the licensee’s customers under the agreement in question.

The costs principle also makes an adjustment in the amount that the undertaker can recover from the licensee by taking account of costs that the undertaker will no longer face because the licensee supplies water to the customer.  These costs are expenses that can be avoided or reduced; or any amount that is recoverable in some other way (other than from other customers of the undertaker). These costs are referred to by the acronym ARROW costs within this guidance.  

The costs principle is a ‘retail-minus’ approach to setting access prices.

6.4
Government’s intentions for introducing the costs principle

In developing our guidance we have looked at the Government’s intentions
  behind the costs principle.  They can be summarised as follows:

· continuing to share costs that are linked to the Government’s social objectives across a wide customer base;

· remunerating undertakers for assets that are unavoidably stranded due to access; and

· protecting remaining customers including customers who are ineligible for competition.

The Government also made it clear that a retail-minus approach was intended  rather than a cost-plus approach.  

We have tried to ensure that our guidance supports these intentions. It should ensure that entry is profitable to licensees when it results in genuinely least-cost overall provision of water services.  

6.5
Methodology for calculating final access prices

The costs principle states that the starting point for setting the access prices is the revenue the undertaker reasonably expected to recover from the customer which is now to be supplied by the licensee ie the retail charge.  From this charge, the undertaker should deduct costs that can be reduced or avoided and any amount that is recoverable in some other way (other than from other customers of the undertaker) as a consequence of the licensee providing water to the particular customer.  If the undertaker incurs additional costs as a result of providing access it can add these to the access price.

In general undertakers should apply the retail-minus approach as follows:

Access price = retail charge – ARROW costs + additional costs

We propose the following general approach.  The undertaker needs to provide access prices for each year that the licensee requires access.  The retail charge should be calculated as the undertaker’s annual income expected under the customer’s existing tariff or contract for the volume of water required by the customer.  ARROW costs should be calculated on an annual basis by comparison with the expenditure profile expected without access by the licensee.  These should include forecast savings in opex and the value of any investment deferred (or advanced) including allowances for changes in the level of depreciation.  Additional costs should be calculated on the same basis.

In order to calculate the access price for a particular customer the undertaker will need to use information that is specific to the access arrangements being considered. In the case of wholesale supply, these include the timing, duration of the access and location of the customer. More information is required for common carriage arrangements because these also depend on the entry point(s) for the licensee’s water, whether the licensee requires connection, and whether this generates the need for network reinforcement.

6.6
The need for indicative access prices

We think that potential entrants need to be able to identify opportunities where it could be beneficial for them to enter into wholesale or common carriage arrangements. However, it does not seem practical for undertakers to publish access prices, calculated to the level of detail required by the costs principle, purely for indicative purposes. Therefore, we propose a simplified method for calculating indicative access prices that removes the need for detailed case-specific information. 

We propose that undertakers provide indicative access prices for each water resource zone (WRZ) that serves eligible customers. These prices need to be relevant to the size of the competitive market within the WRZ, and show the impact of different start dates and durations.  


6.7
Differences in approach for case-specific and indicative access prices 

The main differences between case-specific and indicative prices are that indicative prices depend on average WRZ marginal operational costs and capital costs, whereas case-specific prices need to reflect the unique changes in costs for the particular access required. These differences are discussed in detail in appendix 2  figure 1. 

6.8
Additional information requirements 

Although undertakers currently provide a summary of their retail costs to us, the detail provided is insufficient to enable undertakers (or us) to identify ARROW costs.  Consequently, we intend to extend the scope of the June Return to address this.  Appendix 2, annex 5 shows a draft of the type of information that we may request. 


6.9
How to calculate access prices

Although undertakers need to use a retail-minus approach to calculate all access prices there are differences in the detail depending on whether the required price is case-specific or indicative and wholesale or common carriage.  These differences are described in appendix 2 and its associated annexes.

7. Disputes

This chapter briefly outlines the procedure to be followed for the resolution of access disputes.  We intend to issue separate, non-statutory guidance on how we intend to handle disputes.

7.1
Arbitration of disputes  

Individual access agreements shall be made in accordance with this access code guidance.  If licensees consider that a water undertaker’s terms and conditions in its  proposed access agreement are unreasonable, and/or not consistent with its access code and/or this guidance, they may refer the matter to us under section 66D WIA91.  In considering the matter, we will take into account this access code guidance. 

Following a determination we can impose a financial penalty and/or make an order to stop the offending behaviour or change the access terms.  Section 66D WIA91 is enforceable under section 18 WIA91.

If the water undertaker’s justification for refusal to negotiate terms is based on factors relating to water quality, including additional monitoring, we will seek the opinion of the DWI as to whether the water undertaker’s requirements are reasonable.

If the licensee cannot negotiate with the water undertaker terms and conditions that are satisfactory to the licensee, the terms and conditions may be determined by us.  The terms and conditions which we determine are then the ones on which access is available to the licensee.  If the licensee wishes to proceed, they are binding on the parties.

The text of our determinations will be consistent with section 195A WIA91.  We will consider on a case-by-case basis the extent to which it is appropriate to publish the full text of determinations in accordance with sections 195 and 195A WIA91.  For example, this may mean the public version of our determination focuses on policy aspects rather than the specifics of the case.  However, we expect this will provide precedents for future disputes by informing interested parties of the approach taken and policy applied.  Details will be available from our library and on our website unless the Secretary of State directs otherwise under section 195 WIA91. 

When a complaint is made to us, we will consider whether the water undertaker’s access terms and/or behaviour in processing the application is in accordance with this access code guidance.  We will consult DWI and the Environment Agency where a dispute involves quality or pollution control issues.  We will consult with the CCW where a dispute involves customer protection, service or transfer.  

We expect most issues to be resolved by the parties without recourse to us.  We do not expect water undertakers to use potential disputes as a means of preventing/delaying access, nor should licensees involve us in the detail of their commercial negotiations.  We would be concerned if either party sought to refer disputes to us without first making serious attempts to reach agreement.  We will need to be satisfied that the parties have tried to reach an agreement before we consider a dispute. 

In standard licence condition 2 of the Water Supply Licence we propose that the condition is not formulated in such a way that it is invoked by every breach of an access agreement regardless of its impact.  It should also not prejudge particular terms of access agreements.  However, general or persistent breaches of a specified type should be a breach of this condition.

8. Glossary of terms

There follows a brief description of some of the terms used in this access code guidance.  Readers should refer to WIA91 for precise statutory meanings

Access agreement: An agreement between a water undertaker and a licensee for access to an undertaker’s supply system by a licensee.
Access code: A water undertaker’s document that sets out all principal aspects of access to its supply system.  The access code comprises the standard policies common to all water undertakers and water undertaker-specific access terms.

Access terms: The terms under which a water undertaker and a licensee agree access to a water undertaker’s supply system as part of the access code.

Common carriage: The conveyance of water introduced by a licensee through the public supply system by a statutory water undertaker for the purpose of supplying the licensees’ customers.

Costs principle: As defined in section 66E WIA91.  See appendix 1.

Eligible premises: Section 17A(3) WIA91 sets out the requirements that must be satisfied for a set of premises to be eligible to be supplied by a licensee.  Each of the three criteria below must be satisfied in order for a customer’s premises to be eligible: 

· the customer’s premises must not be household premises (as defined by section 17C WIA91);

· when the licensee first enters into an undertaking with a customer to give the supply, the total quantity of water estimated to be supplied to the premises annually by the licensee must be not less than 50 megalitres, (the ‘threshold requirement’) (as defined by section 17D WIA91); and

· the premises may only be supplied by one licensee (but may be supplied by a licensee and one or more water undertakers). 

Licensee : A company holding a water supply licence issued by us under the provisions of the WIA91.  A licence may be of two types:

· a ‘retail’ Water Supply Licence, which entitles the  holder to purchase water from a water undertaker (ie a wholesale supply) and to retail it to a customer’s eligible premises; or 

· a ‘combined’ Water Supply Licence, which is a retail licence with a supplementary authorisation that enables the holder to introduce water into a water undertaker’s supply system and to retail that water to a customer’s eligible premises.

Water Fittings Regulations: The Water Supply (Water Fittings) Regulations 1999.  These Regulations replaced the Water Bylaws in England and Wales and are enforced by the water undertakers.

Water resources management plan: A water undertaker’s long term strategic plan for water resource development in its area, as set out under section 37A of WIA91.

Water Supply (Water Quality) Regulations: The Water Supply (Water Quality) Regulations 2000 for England and Water Supply (Water Quality) Regulations 2001 for Wales and subsequent amendments.  These Regulations specify the standards used to define wholesomeness of drinking water, the level of monitoring, treatment requirements, reporting requirements and also specify the requirements for using approved substances and products.  The DWI enforces these Regulations.

Water undertaker: Appointed water company under the Water Industry Act 1991 who owns the supply system and other infrastructure.  

Wholesale supplies: Supply of water to a licensee by a water undertaker for the purposes of retail by the licensee to its customer’s premises


Appendix 1: Extract from Water Industry Act 1991

 "CHAPTER 2A SUPPLY DUTIES ETC: LICENSED WATER SUPPLIERS 
Duty of undertaker to supply licensed water supplier etc "66A Wholesale water supply by primary water undertaker
(1) This section applies where- 

(a) a licensed water supplier requests its primary water undertaker to provide it with a supply of water for the purpose of supplying water to the premises of its customers in accordance with the retail authorisation; and

(b) the premises are in the area of the undertaker.

(2) Where this section applies, it shall be the duty of the primary water undertaker, in accordance with an agreement or determination for such period and containing such terms and conditions as may be provided for under section 66D(2) below- 

(a) to take any such steps- 

(i) for the purpose of connecting the premises in question with the undertaker's supply system; or

(ii) in respect of that system,

as may be so provided for in order to enable the undertaker to provide the requested supply; and

(b) having taken any such steps, to provide that supply.

(3) A primary water undertaker shall not be required by virtue of this section to provide a supply of water to a licensed water supplier, or to take any steps to enable it to provide such a supply, if- 

(a) both of the first and second conditions are satisfied; or

(b) the third condition is satisfied.

(4) The first condition is that- 

(a) the premises to be supplied by the supplier do not consist in the whole or any part of a building; or

(b) the supply to be made by it to those premises is for purposes other than domestic purposes.

(5) The second condition is that the provision of the supply by the undertaker would- 

(a) require the undertaker, in order to meet all its existing obligations to supply water for domestic or other purposes, together with its probable future obligations to supply buildings and parts of buildings with water for domestic purposes, to incur unreasonable expenditure in carrying out works; or

(b) otherwise put at risk its ability to meet any of the existing or probable future obligations mentioned in paragraph (a) above.

(6) The third condition is that there is a contravention in relation to the water fittings used or to be used in connection with- 

(a) the supply of water to the premises to be supplied by the supplier; or

(b) the use of water in those premises,

of such of the requirements of regulations under section 74 below as are prescribed for the purposes of this subsection.
(7) Where- 

(a) a request has been made by a licensed water supplier to its primary water undertaker for the purposes of subsection (1) above; and

(b) the steps which the undertaker is required to take by virtue of that request include steps for the purpose of obtaining any necessary authority for, or agreement to, any exercise by it of any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or agreement shall not affect any liability of the licensed water supplier, under any term or condition in accordance with which those steps are taken, to reimburse the undertaker in respect of some or all of the expenses incurred by it in taking those steps.
(8) A water undertaker is the primary water undertaker of a licensed water supplier for the purposes of this section and section 66C below if the undertaker's supply system is to be used for the purpose of making the supply to premises mentioned in those sections.
(9) In this section and sections 66B and 66C below- 

(a) any reference to the supply system of a water undertaker shall be construed in accordance with section 17B(5) above; and

(b) any reference to the retail authorisation shall be construed in accordance with section 17A(2) above.

66B Introduction of water into water undertaker's supply system
(1) This section applies where- 

(a) a qualifying licensed water supplier requests a water undertaker to permit it to introduce water into the undertaker's supply system, by means of which any particular supply of water to any premises in accordance with the retail authorisation is to take place, in connection with that supply; and

(b) the premises are in the area of the undertaker.

(2) This section also applies where- 

(a) a water undertaker agrees to permit a qualifying licensed water supplier to introduce water into the undertaker's treatment works;

(b) in connection with that introduction, the supplier requests the undertaker to permit it to introduce water into the undertaker's supply system, by means of which any particular supply of water to any premises in accordance with the retail authorisation is to take place, in connection with that supply; and

(c) the premises are in the area of the undertaker.

(3) Where this section applies, it shall be the duty of the water undertaker, in accordance with an agreement or determination for such period and containing such terms and conditions as may be provided for under section 66D(2) below- 

(a) to take any such steps- 

(i) for the purpose of connecting the premises in question with the undertaker's supply system;

(ii) for the purpose of connecting the treatment works of the qualifying licensed water supplier with that system (in a case falling within subsection (1) above);

(iii) for the purpose of connecting with that system any source used by the qualifying licensed water supplier for the purpose of supplying water other than for domestic or food production purposes (in a case falling within subsection (1) above); or

(iv) in respect of that system,

as may be so provided for in order to enable the supplier to make the requested introduction of the water into that system; and

(b) having taken any such steps, to permit the requested introduction of the water into that system.

(4) A water undertaker shall not be required by virtue of this section to permit the introduction of water into its supply system, or to take any steps to enable a qualifying water supplier to make such an introduction, if the first or second condition is satisfied.
(5) The first condition is that permitting the introduction of the water into the water undertaker's supply system would- 

(a) require the undertaker, in order to meet all its existing obligations to supply water for domestic or other purposes, together with its probable future obligations to supply buildings and parts of buildings with water for domestic purposes, to incur unreasonable expenditure in carrying out works; or

(b) otherwise put at risk its ability to meet any of the existing or probable future obligations mentioned in paragraph (a) above.

(6) The second condition is that there is a contravention in relation to the water fittings used or to be used in connection with- 

(a) the supply of water to the premises to be supplied by the supplier; or

(b) the use of water in those premises,

of such of the requirements of regulations under section 74 below as are prescribed for the purposes of section 66A(6) above.
(7) Where- 

(a) a request has been made by a qualifying licensed water supplier to a water undertaker for the purposes of subsection (1) or (2) above; and

(b) the steps which the undertaker is required to take by virtue of that request include steps for the purpose of obtaining any necessary authority for, or agreement to, any exercise by it of any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or agreement shall not affect any liability of the supplier, under any term or condition in accordance with which those steps are taken, to reimburse the undertaker in respect of some or all of the expenses incurred by it in taking those steps.
(8) In this section "treatment works"- 

(a) in relation to a water undertaker, means the works designated as treatment works by the Secretary of State for the purposes of section 17B(6) above;

(b) in relation to a qualifying licensed water supplier, means the works designated from time to time by the Secretary of State as treatment works for the purposes of this paragraph.

(9) Before designating any works for the purposes of subsection (8)(b) above, the Secretary of State shall consult the Assembly.
(10) A list of any works designated for the purposes of subsection (8)(b) above shall be published from time to time by the Secretary of State in such manner as he considers appropriate for the purpose of bringing the designations to the attention of persons likely to be affected by them.
(11) Any pipe laid in pursuance of subsection (3)(a)(ii) or (iii) above shall be regarded as a water main for the purposes of this Act, subject to any provision to the contrary.
(12) In this section and section 66C below, references to a qualifying licensed water supplier are references to a licensed water supplier which is the holder of a combined licence (within the meaning of Chapter 1A of Part 2 of this Act).
66C Wholesale water supply by secondary water undertaker
(1) This section applies where- 

(a) a qualifying licensed water supplier- 

(i) requests a water undertaker other than its primary water undertaker (the "secondary water undertaker") to provide a supply of water for the purpose of the supplier supplying water, using the primary water undertaker's supply system, to the premises of the supplier's customers in accordance with the retail authorisation; and

(ii) requests its primary water undertaker to permit it to introduce that water into its supply system; and

(b) the premises are in the area of the primary water undertaker.

(2) Where this section applies- 

(a) it shall be the duty of the secondary water undertaker, in accordance with an agreement or determination for such period and containing such terms and conditions as may be provided for under section 66D(2) below- 

(i) to take any such steps in respect of its supply system as may be so provided for in order to enable it to provide the requested supply; and

(ii) having taken any such steps, to provide that supply; and

(b) it shall be the duty of the primary water undertaker, in accordance with an agreement or determination for such period and containing such terms and conditions as may be provided for under section 66D(2) below- 

(i) to take any such steps specified in subsection (3) below as may be so provided for in order to enable the licensed water supplier to make the introduction of the requested supply of water into the primary water undertaker's supply system; and

(ii) having taken any such steps, to permit the introduction of that supply of water into that supply system.

(3) The steps mentioned in subsection (2)(b)(i) above are steps- 

(a) for the purpose of connecting the premises in question with the primary water undertaker's supply system;

(b) for the purpose of connecting that system with the secondary water undertaker's supply system; or

(c) in respect of the primary water undertaker's supply system.

(4) If the first or second condition is satisfied- 

(a) a secondary water undertaker shall not be required by virtue of this section to provide a supply of water to a licensed water supplier; and

(b) a primary water undertaker shall not be required by virtue of this section to permit the introduction of water into its supply system, or to take any steps to enable the licensed water supplier to make such an introduction.

(5) The first condition is that the provision of the supply or permitting the introduction would- 

(a) require the undertaker in question, in order to meet all its existing obligations to supply water for domestic or other purposes, together with its probable future obligations to supply buildings and parts of buildings with water for domestic purposes, to incur unreasonable expenditure in carrying out works; or

(b) otherwise put at risk its ability to meet any of the existing or probable future obligations mentioned in paragraph (a) above.

(6) This second condition is that there is a contravention in relation to the water fittings used or to be used in connection with- 

(a) the supply of water to the premises to be supplied by the supplier; or

(b) the use of water in those premises,

of such of the requirements of regulations under section 74 below as are prescribed for the purposes of section 66A(6) above.
(7) Where- 

(a) requests have been made by a licensed water supplier to its primary water undertaker and secondary water undertaker for the purposes of subsection (1) above; and

(b) the steps which either of those undertakers is required to take by virtue of the request made to it include steps for the purpose of obtaining any necessary authority for, or agreement to, any exercise by it of any of its powers or the carrying out by it of any works,

the undertaker's failure to acquire the necessary authority or agreement shall not affect any liability of the licensed water supplier, under any term or condition in accordance with which those steps are taken, to reimburse the undertaker in respect of some or all of the expenses incurred by it in taking those steps.
(8) Any pipe laid in pursuance of subsection (2)(b)(i) above by virtue of subsection (3)(b) above shall be regarded as a water main for the purposes of this Act, subject to any provision to the contrary.
66D Sections 66A to 66C: determinations and agreement
(1) The Authority may determine, in a case referred to it by a licensed water supplier, whether any condition specified in section 66A(4) to (6), 66B(5) or (6) or 66C(5) or (6) above is satisfied (subject to section 66F below).
(2) The period for which and terms and conditions on which a water undertaker is to perform any duty under sections 66A to 66C above are- 

(a) those which are- 

(i) in a case falling within section 66A(2) or 66B(3) above, agreed between the water undertaker and the licensed water supplier in question; and

(ii) in a case falling within section 66C(2) above, agreed between the water undertakers and the licensed water supplier in question; or

(b) in default of such agreement, those which are determined by the Authority, in a case referred to it by the licensed water supplier in question, if they are acceptable to the supplier,

(subject to the following provisions of this section and sections 66E and 66F below).
(3) The charges payable by a licensed water supplier to a water undertaker under an agreement under paragraph (a)(i) or (ii) of subsection (2) above or a determination under paragraph (b) of that subsection shall be fixed in accordance with the costs principle set out in section 66E below.
(4) The Authority shall issue guidance in accordance with which the terms and conditions of an agreement under paragraph (a)(i) or (ii) of subsection (2) above shall be made.
(5) Before issuing guidance under subsection (4) above, the Authority shall consult such persons as it considers appropriate.
(6) The guidance issued under subsection (4) above shall include guidance with respect to the fixing of charges in accordance with subsection (3) above.
(7) Subsection (8) below applies if it appears to the Authority that an agreement under paragraph (a)(i) or (ii) of subsection (2) above has not been made in accordance with- 

(a) subsection (3) above; or

(b) the guidance issued under subsection (4) above.

(8) The Authority may require the parties to the agreement to- 

(a) modify the agreement; or

(b) terminate the agreement,

and that requirement shall be enforceable under section 18 above by the Authority.
(9) Neither the OFT nor the Authority may exercise, in respect of an agreement under paragraph (a)(i) or (ii) of subsection (2) above, the powers conferred by- 

(a) section 32 of the Competition Act 1998 (directions in relation to agreements); and

(b) subsection (2) of section 35 of that Act (interim directions).

(10) Subsection (9)(b) above does not apply to the exercise of powers in respect of conduct- 

(a) which is connected with an agreement under paragraph (a)(i) or (ii) of subsection (2) above; and

(b) in respect of which subsection (1)(b) of section 35 of that Act applies.

66E Section 66D: costs principle
(1) The costs principle referred to in subsection (3) of section 66D above is that the charges payable by a licensed water supplier to a water undertaker, under the agreement or determination mentioned in that subsection, shall enable the undertaker to recover from the supplier- 

(a) any expenses reasonably incurred in performing any duty under sections 66A to 66C above in accordance with that agreement or determination, and

(b) the appropriate amount in respect of qualifying expenses and a reasonable return on that amount,

to the extent that those sums exceed any financial benefits which the undertaker receives as a result of the supplier supplying water to the premises of relevant customers.
(2) In subsection (1) above "qualifying expenses" means expenses (whether of a capital nature or otherwise) that the water undertaker has reasonably incurred or will reasonably incur in carrying out its functions.
(3) For the purposes of subsection (1)(b) above, the appropriate amount is the amount which the water undertaker- 

(a) reasonably expected to recover from relevant customers; but

(b) is unable to recover from those customers as a result of their premises being supplied with water by the licensed water supplierlicensee.

(4) Nothing in subsection (3) above shall enable a water undertaker to recover any amount- 

(a) to the extent that any expenses can be reduced or avoided; or

(b) to the extent that any amount is recoverable in some other way (other than from other customers of the undertaker).

(5) In this section "relevant customers" means customers to whose premises the licensed water supplier is to make any supply of water in connection with which the agreement or determination mentioned in subsection (1) above is made.”


Appendix 2: Detailed methodology for calculating access  prices
How to calculate access prices.
Although undertakers need to use a retail-minus approach to calculate all access prices there are differences in the detail depending on whether the required price is case-specific or indicative and wholesale or common carriage.  The four examples below illustrate these differences. 

Indicative wholesale prices

An indicative wholesale price is the simplest to calculate.

Take the example of a 100Ml per annum supply.

The first step is to calculate the income that the undertaker would expect to receive in the current year. 

This should be based on the current retail tariff.  For example, say it included a fixed annual charge of  £10,000 and a volumetric rate of £0.50 per m3.  

The annual retail charge for 100Ml would be:

Fixed charge






  £10,000

Volumetric charge

100*1000*0.5=

+£50,000


Total 







  £60,000
The second step is to quantify the undertakers’ avoidable retail cost. For a particular water resource zone this could include a customer related operating expenditure (opex) element of say £1000 per customer, a volume related opex saving of £0.01 per m3 and a capital related saving of £10 per customer.

The undertaker’s annual saving (ARROW costs) for 100Ml would be:



Opex customer related fixed charge


  £1,000



Opex volume related charge 100*1000*0.01=

+£1,000



Capex customer related fixed charge


+     £10


Total







  £2,010

The final step is to subtract the cost savings from the retail charge. The access price for the current year would be:



Annual retail charge





£60,000



Annual saving in retail costs



- £2,010 



Access price





£57,990
This indicative wholesale price is equivalent to £0.5799 per m3 for an annual water supply of 100Ml.   

Case-specific wholesale prices

In order to set a final access price undertakers must consider the specific circumstances that relate to the particular customer’s supply which affect the retail charge and the ARROW cost elements.  

For this example let us consider a theoretical example of a customer using 110Ml per annum on a special agreement which has no fixed charge and a volumetric rate of £0.48 per m3. 

The annual retail charge for 100Ml would be:

Fixed charge






  
£0

Volumetric charge

110*1000*0.48=

+£52,800


Total 







  £52,800
Assume that ARROW costs remain unchanged in real terms in subsequent years.

Let us assume that the undertaker has experienced higher than average account management charges in servicing this particular customer.  This has resulted in a higher fixed cost of £1,500 rather than the £1,000 average. Additionally, the undertaker is providing some services to the licensee that result in a reduction in the volume related charge to £0.009 per m3 and £5 of the capex fixed charge (ie costs recoverable in some other way).     

The undertaker’s annual saving for 110Ml would be:



Opex customer related fixed charge


  £1,500



Opex volume related charge 110*1000*0.009=

+   £990



Capex customer related fixed charge


+       £5


Total







  £2,495

It should be assumed that ARROW costs remain unchanged in real terms in subsequent years.

The final step is to subtract the cost savings from the retail charge. The access price for the current year would be:



Annual retail charge





£52,800



Annual saving in retail costs



- £2,495 



Access price





£50,305
This case-specific wholesale price is equivalent to £0.4573 per m3 for an annual water supply of 110Ml. 

The way in which final access prices are expressed in terms of tariff structure is a matter for agreement between the undertaker and the licensee.  We do not believe it is necessary to express the access price solely as a volumetric rate.

Indicative common carriage prices

Indicative common carriage prices are calculated in the same way as indicative wholesale prices.  In addition, however, undertakers will benefit from cost savings associated with resources and treatment. As a minimum, undertakers will make savings in opex for reduced costs for pumping and chemicals. There may also be savings by being able to reschedule or avoid capital expenditure (capex).  Pumping and chemicals costs are likely to be modest so licensees are much more likely to find competitive opportunities where entry would result in the undertaker saving capex.

The way to calculate the benefit of costs savings associated with rescheduling capex is to compare two investment plans for the WRZ.  The first plan is the current 

25-year water resource plan, which will assume that the current level of common carriage entry remains unchanged.   The second plan is a modified version of the first plan to reflect any changes in the phasing and or extent of capex because a standard volume of water will be introduced into the WRZ by the licensee. 

The undertaker should construct the second plan assuming the licensee will introduce water into the WRZ and consequently an equivalent annual volume of water will become available to the undertaker to ease any future supply/demand imbalances.  

This may enable the undertaker to revise the timing of previously identified projects needed to maintain a suitable supply/demand balance.

In some cases this could result in a complete rethink of the projects making up the Water Resource Plan.  The ARROW costs associated with this revision should reflect the timing and duration over which these revisions could be made.

A simplified example of this is shown below.  In this example it is possible to defer £1 million of capex by two years.  In the example it is assumed that £0.5 million of this planned investment relates to infrastructure and therefore is assumed to have an infinite asset life.  The remaining £0.5 million is assumed to relate to treatment and is assumed to depreciate evenly over 35 years.      

Original plan


Year 1
Year 2
Year 3
Year 4









Peak demand
100
101
102
103

Available supply
101
105
105
105







Planned investment
£0.5m




Cumulative Investment
£0.5m
£0.5m
£0.5m
£0.5m

Revised plan


Year 1
Year 2
Year 3
Year 4







Peak demand
100
101
102
103

Available supply
101+2
101+2
101+2
105+2

Supply released by common carriage
2




Planned investment


£0.5m


Cumulative investment
£0m
£0m
£0.5m
£0.5m

Difference in cumulative investment from original plan
£0.5m
£0.5m
0
0

Cost saving (at regulatory rate of return of  (say) 6.25%  
£0.03125m
£0.03125m
0
0

Depreciation  (on  £0.25m) avoided
£0.25m/35

= £0.007m
£0.007m
0
0

So for a customer using a volume of 100Ml/annum an indicative access price should be calculated as follows (drawing upon the information in the indicative wholesale price example above):

 The annual retail charge for 100Ml would be:

Fixed charge






  £10,000

Volumetric charge

100*1000*0.5=

+£50,000


Total 







  £60,000

The undertaker’s annual  ARROW costs for 100Ml would be:



Retail opex customer related fixed costs


 
  £1,000



Retail opex volume related costs 100*1000*0.01=

+£1,000



Retail capex customer related fixed costs


+     £10


Retail total







  £2,010



Resource opex volume related costs 100*1000*0.03= 
  £3,000



Treatment opex volume related costs 100*1000*0.02= 
  £2,000



Resource capex related charge in Year 1 and Year 2 =




£0.25m*.0625= 





£15,562

Treatment capex related charge in Year 1 and Year 2 =




£0.25m*.0625= 





£15,562

Treatment depreciation avoided in Year 1 and Year 2 =




£0.25/35 =






  £7,143      

The indicative common carriage price for Years 1 to 4 for a 100Ml per year supply is as follows:

£
Year 1
Year 2
Year 3
Year 4







Retail charge
60,000
60,000
60,000
60,000

Less ARROW costs





  Retail costs
2,010
2,010
2,010
2,010

  Resource opex
3,000
3,000
3,000
3,000

  Treatment opex
2,000
2,000
2,000
2,000

  Resource infrastructure capex 
15,562
15,562
0
0

  Treatment capex   
15,562
15,562
0
0

  Treatment depreciation
7,143
7,143
0
0

Total of ARROW costs
45,278
45,278
7,010
7,010







Common carriage access charge
14,722
14,722
52,990
52,990







Equivalent charge per m3
0.14722
0.1472
0.5299
0.5299

Case-specific common carriage prices 

The undertaker must only reflect cost changes that relate to the particular circumstances of a licensee’s supply proposal. 

For this example we will assume that the retail charge and retail ARROW costs are the same as in the case-specific wholesale example above. 

Although case-specific common carriage prices are derived in a similar way to indicative common carriage prices several additional factors need to be considered.

In this example let us assume that the licensee’s water resource is close to the customer they intend to supply. Assume that this results in £500 per annum reduced pumping and leakage costs for the undertaker.  It also enables a local reinforcement project, scheduled for construction in year 3 and forecast to cost £200,000 to be deferred indefinitely.  This results in a saving of interest charges of say 6.25% of £200,000 =  £12,500 from year 4.  The undertaker also has to provide an additional connection to enable the licensee’s water to enter the network.  This is assumed to cost  £30,000 and be carried out in year 0.  This results in an ongoing additional charge of 6.25% of £30,000 = £1,875.  

For the purpose of simplifying this example all other ARROW cost elements have been assumed to be the same as those used in the indicative Common carriage example above.  No additional costs recoverable in other ways other than those identified in the retail costs have been included.

£
Year 1
Year 2
Year 3
Year 4







Retail charge
60,000
60,000
60,000
60,000

Less ARROW costs





  Retail costs
2,010
2,010
2,010
2,010

  Resource opex
3,000
3,000
3,000
3,000

  Treatment opex
2,000
2,000
2,000
2,000

  Water transportation opex
500
500
500
500

  Resource infrastructure capex 
15,562
15,562
0
0

  Treatment capex   
15,562
15,562
0
0

  Treatment depreciation
7,143
7,143
0
0

  Reinforcement capex 



12,500

  Connection costs
-1,875
-1,875
-1,875
-1,875

Total of ARROW costs
43,903
43,903
5,635
18,135







Common carriage access charge
16,097
16,097
54,365
41,865







Equivalent cost per m3
0.16097
0.16097
0.54365
0.41865

Calculating the wholesale price from a secondary undertaker

Under this arrangement the licensee obtains water for a customer in the primary undertaker’s area from an adjacent (secondary) undertaker. The licensee must pay access charges to both undertakers.  It needs to pay a wholesale access charge to the secondary undertaker and a common carriage charge to the primary undertaker.  The common carriage charge payable to the primary undertaker should be calculated as described earlier.

The wholesale access charge that the licensee needs to pay the secondary undertaker also needs to be calculated in accordance with the costs principle.    

Where there is a current bulk supply agreement for transfer of water from a secondary undertaker to a particular water resource zone (WRZ) within the primary undertaker’s area then this should form the basis of the amount the undertaker reasonably expected to recover. Any ARROW costs should be subtracted from this and any additional costs should be added in order to derive an access price.

Indicative prices from a secondary undertaker  

Indicative wholesale prices need to be provided by undertakers for the scenario where a licensee takes over (part of) an existing bulk supply agreement.  These indicative wholesale prices should be provided for all WRZs into which undertakers currently transfer water under bulk supply agreements.  Although they should be calculated using the method described earlier it is unlikely that there will be significant retail related ARROW costs.  These indicative wholesale prices should be provided for a standard volume of 100Ml per annum.

Case-Specific prices from a secondary undertaker

Case-specific wholesale prices should based be on the terms of current bulk supply agreements where they exist. The wholesale price is then represented by additional costs less ARROW costs. 

In those instances where a bulk supply agreement does not exist or where the undertaker will have to provide a new bulk supply then the wholesale price still needs to follow the costs principle. The bulk supply price will be based on additional costs only as there will be no ARROW costs.  Large user tariffs should not be used as a starting point for calculating a secondary undertaker’s access price.  

Additional detail for calculating access charges  

Access prices should be calculated for each year ending 31 March for the contract period requested by the licensee.  Undertakers should calculate a part year value for the initial period up to 31 March. This is necessary to align access prices with the charging year that is applied to retail charges.

Undertakers will need to calculate access charges for up to 25 years depending upon the term required by the licensee and the period covered by water resource plans. 

Company reporters will be required to review access charge calculations.

Figure 1 shows the income and cost components needed to calculate different types of access price. Each component (referenced by its line number in figure 1) is described below.







Figure 1


Applying the retail minus approach to produce Access prices
           WHOLESALE


COMMON 
CARRIAGE 

Line
Access Price = retail charge– ARROW costs + additional costs
INDICATIVE
CASE-SPECIFIC

INDICATIVE
CASE- SPECIFIC

No.
                         Element
PRICE
PRICE

PRICE
PRICE


Retail charge and service specification






1
Retail Charge based on published large user tariff applicable to specific volume
(


(


2
Retail Charge currently received under published large user tariff or special agreement terms
 
(


(

3
Specification of core service defined in charges scheme  
(
(

(
(

4
Bundled services in excess of core service
 
(


(


Costs reduced or avoided
 





5
Water resources for specific WRZ : average operational costs per cu metre avoided. 
 


MINUS


6
Water resources for specific WRZ : specific operational costs /m3avoided including leakage. 
 



MINUS

7
Water resources for specific WRZ : capital costs /m3 for pre-set volumes, timing, duration
 


MINUS


8
Water resources for specific WRZ : capital costs /m3 for specific volumes timing, duration 
 



MINUS

9
Water treatment for specific WRZ : average operational costs /m3 per cu avoided. 
 


MINUS


10
Water treatment for specific WRZ : specific operational costs /m3 avoided including leakage. 
 



MINUS

11
Water treatment for specific WRZ : capital costs /m3 for pre-set volumes, timing, duration
 


MINUS


12
Water treatment for specific WRZ : capital costs /m3 for specific volumes timing, duration 
 



MINUS

13
Retail costs avoided : operational costs (customer and or volume related)
MINUS


MINUS


14
Retail costs avoided for specific services not required : operational costs
 
MINUS


MINUS

15
Retail costs avoided : capital costs (customer and or volume related)
MINUS


MINUS


16
Retail costs avoided for specific services not required : capital costs
 
MINUS


MINUS

17
Water transportation for specific WRZ – operational costs (pumping and leakage avoided). 




MINUS

18
Water transportation for specific WRZ – specific reinforcement costs avoided.




MINUS

19
Cost that  is recoverable in some other way
 
MINUS


MINUS


Additional costs
 





20
Water transportation for specific WRZ – operational costs (additional pumping and leakage).
 



PLUS

21
Water transportation for specific WRZ – connection costs for specific location, volume, timing.
 



PLUS

22
Water transportation for specific WRZ – reinforcement costs for specific volumes, timing, duration




PLUS


Line 1: Published retail charge 

The revenue is calculated from the latest published retail tariff applicable to a large user in each water resource zone for a standard set of volumes  (50, 100, 250, 500, 1,000, 2,500, 5,000) Ml/annum. These should only be provided for potable and non-potable customers for volumes that are relevant to the customers within the particular WRZ.  

Annual volume  (Ml)
Potable Retail charge 

(£000s)

Non-potable

Retail charge

(£000s)

50




100




250




500




1,000




2,500




5,000




Total for >=50Ml

Customers in WRZ




The total number of customers using >=50ML per annum and an estimate of their total annual water usage should also be provided for each WRZ. 

Line 2: Retail charge

This is the revenue that the undertaker would have expected to receive each year from the specific customer had the undertaker continued to supply them with water.

This should be based on the existing tariff or the terms of a special agreement if one is in place or has been recently offered to the customer.  

The retail charge should be calculated over the same term that the licensee has requested access. 

In those cases where the special agreement will expire and the undertaker would not  expect to re-offer a new special agreement within the period that the licensee requires access, then the undertaker should assume the existing relevant large user tariff will apply following the special agreement’s expiry.

The following information will be required from the licensee in order for the undertaker to determine the future retail charge that would have been due: 

· annual volume; and

· potability of the water required by the customer.

If seasonal tariffs apply information concerning summer and winter water usage will also be required.

The undertaker may already hold this information but it will require confirmation by the customer through the licensee.

In order to estimate the likely revenue in the case of subscribed demand tariffs, which include higher volumetric rates above an agreed daily maximum volume, it will be necessary to determine the likelihood and extent to which the maximum daily volume threshold will be exceeded. 

Where interruptible tariffs are in place they should only be used to calculate the retail charge if the terms of the access agreement continue to allow for interruptibility, as was the case under existing arrangements between the customer and the undertaker. 

Where the supply is for non-potable water the retail charges should be those that would apply under the relevant non-potable tariff or special agreement for the quality of water required by the customer.

Line 3: Specification of core service

It is necessary to record the specification of the services that the customer expects under the existing contractual arrangements.  This is required to calculate lines 4 and 16. 

This should be defined in conjunction with the relevant sections within the undertaker’s charges scheme.  

 Some of these services are described below:

Reservation/standby tariffs

Standby supplies are those where water is supplied on a periodic or intermittent basis to supplement or replace a customer’s alternative supply.  They may be required to provide backup for unplanned supply/demand imbalances and unplanned outages.  Customers reserve capacity for these purposes, and the undertaker is then on standby to supply the customer.

Three types of reservation charge are currently applied in England and Wales via a:

· meter size related charge (£/year);

· volumetric rate (p/m3 ) that is applied to the volume reserved over the whole year (possibly split between peak and off peak seasons); and

· a specific reservation charge (£/Ml/day) based on maximum daily take. 

The method of calculating the retail charge will depend on the specific structure of undertakers’ charges for reservation, stand-by and backup.

The parties will need to understand to what extent standby services are provided in a bundled fashion within standard tariffs.  If licensees require a different level of service from the undertaker in case-specific circumstances then the change in cost of provision should be reflected in the access charge.

Top-up supplies

Top-up supplies refer to water supplied by the undertaker on a continuing or regular basis to supplement the licensees’ own supplies. The provision of top-up supplies to complement a licensee’s water resource would usually be made through a wholesale agreement with the undertaker.  

Leakage

Retail tariffs reflect the costs of system leakage and leakage reduction. Therefore no additional allowance for leakage related costs should be included in indicative access prices.  For case specific access prices where changes in leakage costs can be identified these should be included in lines 17 and 20 below.  

Line 4: Bundled services in excess of core service

This element should be the difference in costs of the specific services required and those provided under line 3. 

Any non-standard services that are provided on a ‘custom and practice’ type basis should be noted (eg on-site leakage detection). 

Line 5: Water resources – average operational costs

This element is the reduction in operational expenditure as a result of substituting the licensee’s water for that which the undertaker expected to otherwise use.  This should be determined at water resource zone level for the volume specified and durations in the table below and expressed as a net present value (NPV)
.  The information should be derived from data for individual years and summarised into 5year blocks as shown below.  

Discount (pence per m3) against undertakers tariff  for annual input of [x] Ml
Duration

 5 years 
Duration  10 years 
Duration 15 years 
Duration 20 years  
Duration 25 years

Start year 1 






Start year 6




-

Start year 11



-
-

Start year 16


-
-
-

Start year 21

-
-
-
-








The input volume [x] is 100Ml unless the volume is better represented for the particular WRZ by a different standard volume in the list in line 1 above.


A water resource zone (WRZ) is a geographically discrete area within which individual sources of water (and water treatment) can generally be assumed to be interchangeable. Consequently the cost of providing water resources and treatment to all customers anywhere within an individual WRZ should effectively be uniform. 

Undertakers are now required to produce zonal water resource plans as part of the current price review (PR04) and they are required to calculate zonal investment as part of this process.  The information used to produce these resource plans can provide a baseline against which to evaluate costs avoided by the undertaker when licensees introduce new water resources under a common carriage arrangement.

Line 6: Water resources – specific operational costs

This should be the reduction in specific operational expenditure as a result of substituting the licensee’s water for that which the undertaker expected to otherwise use. This should be based on the marginal cost of the particular water resources expected to be affected in any particular year.

It should be provided in a format consistent with table a) in Annex 1.

Line 7: Water resources – average capital costs 

This is the value of deferring or avoiding capital expenditure as compared with the undertaker’s latest investment plan
 reviewed by us.  This should be net of any disposals of water resources included in line 19. 

It should  be calculated assuming licensees’ water is input as follows:

Discount (pence per m3) against undertakers tariff  for annual input of [x] Ml 
Duration 5 years
Duration 10 years 
Duration 15 years  
Duration 20 years 
Duration 25 years

Start year 1 






Start year 6




-

Start year 11



-
-

Start year 16


-
-
-

Start year 21

-
-
-
-








The input volume [x] is as for line 5 above.  The information should be derived from data for individual years and summarised into the required time blocks.


Further information regarding the methodology and format for this is shown in Annex 1.

Line 8: Water resources – specific capital costs

This is the value of deferring or avoiding capital expenditure as compared with the undertaker’s latest Ofwat reviewed investment plan3. This should be calculated for the specific volume, timing and duration required by the licensee.  Further information regarding the methodology and format for this is shown in Annex 1.

Line 9: Water treatment – average operational costs

This element is the reduction in operational expenditure in the water resource zone as a result of substituting the licensee’s treatment for that which the undertaker expected to otherwise use.  This should be determined at water resource zone level for the volume specified and durations in the table for line 7.

Line 10: Water treatment – specific operational costs

This element is the reduction in operational expenditure as a result of substituting the licensee’s treatment for that which the undertaker expected to otherwise use. This should relate to specific treatment works. It should be provided in a format consistent with table (a) in Annex 1.

Line 11: Water treatment – average capital costs

This is the value of deferring or avoiding capital expenditure for water treatment as compared with the undertaker’s latest investment plan reviewed by us. This should be net of any disposals of water resources included in line 19.This should be determined at water resource zone level for the volume specified and durations in the table for line 7.

Line 12: Water treatment – specific capital costs

This is the value of deferring or avoiding capital expenditure for water treatment as compared with the undertaker’s latest investment plan reviewed by us. This should be calculated for the specific volume, timing and duration required by the licensee.  Further information regarding the methodology and format for this is shown in annex 1.

Line 13: Retail – average operational costs

The reduction in operational costs of retail activities should be calculated for customers using each of the standard volumes described in reference line 1 above.

The basis for linking this to volume and customer numbers should be provided and should have been reviewed by company Reporters.  The basis for these calculations is shown in annex 1.

Line 14: Retail – specific operational costs

This element is the reduction in specific operational expenditure as a result of no longer providing specific retail services included within the specification of core services (see line 3 above). The basis for these calculations is shown in annex 1.

Line 15: Retail – average capital costs

This is the reduction in costs from deferring or avoiding retail related capital expenditure as compared with undertaker’s latest investment plan reviewed by us.  This should be calculated for the standard volumes described in reference line 1 above. The basis for these calculations is shown in annex 1.

Line 16: Retail – specific capital costs

This is the reduction in costs from deferring or avoiding retail related capital expenditure as compared with the undertaker’s latest investment plan reviewed by us. This should be calculated for the specific volume, timing and duration required by the licensee. The basis for these calculations is shown in annex 1.

Line 17: Water transportation – specific operational costs

This is the reduction in operational (eg pumping and leakage) costs expected as a result of utilising the licensee’s water resource. (If operational costs are expected to increase they should be included in line 20).  It should be provided in a format consistent with table (a) in annex 1.

Line 18: Reinforcement costs

This is the marginal reduction in reinforcement costs resulting from the licensee’s water resources entering the undertaker’s network.  In some instances undertakers may be able to delay or avoid the need for previously identified reinforcement. (If reinforcement costs are expected to increase they should be included in line 22). This information should be made available for review to the company reporter. It should be provided in a format consistent with table (a) in annex 1.

Line  19: Costs recoverable in some other way (other than from other     customers of the undertaker)

These are costs borne by the undertaker that can be offset by income received from third parties (who are not treated as customers of the undertaker for the purposes of this transaction).  

Examples of recovering costs in some other way could include:

· For common carriage, where a bore-hole and treatment plant become redundant as a result of entry of a licensee’s water:

· selling physical assets;

· land sales (see annex 4);

· trading water available through the abstraction licence;

· selling water to an out of area associate company;

· selling water to another undertaker as a bulk supply; or

· selling the water under a wholesale arrangement for use by new customer of a licensee.

· For wholesale and common carriage, using billing systems, call centres and other customer service assets (see annex 3):

· selling services to associate companies;

· contracting with licensees or others to provide them with these services; or

· re-allocating staff assets and assets to other (non–regulated) activities. 

Additional costs

Line 20: Additional water transportation – specific operational costs

This is the increase in operational (eg pumping and leakage) costs expected as a result of utilising the licensee’s water resource. (If operational costs are expected to reduce they should be included in line 17).   It should be provided in a format consistent with table (a) in annex 1.

Line 21: Additional connection costs

This is the undertaker’s cost for connecting the licensee’s water resource to the undertaker’s network.  This information should be made available for review to the company reporter. It should be provided in a format consistent with table (a) in annex 1.
Line 22: Additional reinforcement costs

This is the increase in reinforcement costs resulting from the licensee’s water resources entering the undertaker’s network. In some instances undertakers may have to carry out network reinforcement to enable water that is introduced by the licensee to be effectively utilised by the undertaker.  (If reinforcement costs are expected to decrease they should be included in line 18). This information should be made available for review to the company reporter.  It should be provided in a format consistent with table (a) in annex 1.

Format of case-specific common carriage

Case-specific access prices for common carriage can alter significantly from year to year as a consequence of the way they are calculated under the retail-minus approach from retail charges and undertakers’ investment plans.   Common carriage prices should be produced for each 12-month period, ending on 31 March, for the period cover by the undertakers’ latest water resources plan.  

Adjustment of access charges to reflect changes in retail charges

Retail charges are revised annually.  ARROW costs and additional costs will tend to increase with inflation.  The difference between the retail charge and the access charge in any particular year should be kept constant in real terms by applying an adjustment for inflation to this difference.  The inflation factor that should be applied for year commencing 1 April should be the RPI adjustment that is used for adjusting our approved tariffs. This is currently defined as the change in the RPI index in the 12 months to November in the previous year. 

If undertakers introduce new retail tariff structures these should be used to calculate retail charges.   However, the difference between the access charge and the retail charge in any particular year should be kept unchanged in real terms.

Changes in customer’s volume requirements

The contract agreed between the undertaker and the licensee should confirm how access charges will be calculated if the customer’s volume requirements change.   

Dealing with the interaction between access pricing and periodic reviews

Some undertakers have expressed a concern that, if they have deferred investment from one price control period into a subsequent price control period because a licensee makes water resources available, there would be the potential for undertakers to lose revenue.

This was because access charges are calculated as a pre-set reduction against future retail charges and future retail charges themselves will take account of deferred investment. Undertakers were concerned that this could produce an incorrect multiple reduction in their revenue.

We do not think that this would be the case.  The following example explains this.

Consider a case where an undertaker’s £1 million planned investment can be deferred because a licensee now provides water.  The undertaker would exclude the £1 million from its business plan and access prices for the licensee would be set on the basis of retail revenue less £1 million ARROW costs.  Say the retail revenue would otherwise have been £1.5 million over the next five-year control period.  The undertaker would have to take off the £1.5 million retail revenue but add back £0.5 million in common carriage revenue to its business plan revenue projections.  The undertaker would then have a net shortfall of £1 miilion (-£1.5 million +£0.5 million) which would have to be financed through price limits.  This is exactly equivalent to the amount we would have allowed in the absence of entry.  

In this way it is possible to set price limits which reflect the revised investment levels in the business plan and still ensure that the benefit of not having to invest the £1 million are passed to the licensee.  

Appendix 2 Annex 1
Calculation of case-specific costs avoided 

a) Water resource zone based information (common carriage only)

Calculation of case-specific cost avoided in WRZ
References to assist calculation






Year to 31 Mar

2006
07
08
to
2030

Undertaker’s existing WRZ plan







Water required   







Water available







Headroom







Water resource cumulative investment (£)
CE1






Water resource opex (£)
OE1






Water treatment cumulative investment (£)
CE2






Water treatment depreciation (£)
DE






Water treatment opex (£)
OE2






Water transportation reinforcement cumulative investment (£) 
CE3






Water transportation opex (£)
OE3






Revised WRZ plan** after entry







Licensee’s resource 







Revised water available







Revised headroom 







Revised water resource cumulative investment (£)
CR1






Revised water resource opex (£)
OR1






Revised water treatment cumulative investment (£)
CR2






Revised Water treatment depreciation (£)
DR






Revised water treatment opex (£)
OR2






Water transportation reinforcement cumulative investment (£)
CR3






Water transportation opex (£)
OR3






Costs avoided in WRZ







Change in  cumulative capex (£) 
ΔC






Value of deferring or avoiding capex * (£)
A






Change in opex (£)
ΔO














Total WRZ costs avoided (£)
A+ΔO 






Where

ΔC = Σ(CE1+CE2 +CE3)- Σ(CR1+CR2 +CR3)

ΔD = DE  - DR
A = ΔC x (rate of return*)  + ΔD
ΔO = Σ(OE1+OE2 +OE3)- Σ(OR1+OR2 +OR3)

* Based on prevailing company specific pre-tax regulatory rate of return.

** Undertakers should reappraise their water resource plans and this could lead to changes to the scope and extent of preferred schemes rather than just deferral or rescheduling. 


b) calculation of costs avoided that are not WRZ based (Wholesale ancomon carriage) 

Retail costs avoided                                    year
 References to assist  calculation
2006
07
08
to
2030

Cumulative capex avoided (£)
ΔCRET






Value of deferring or avoiding capex* (£)
ARET






Opex avoided (£)
ΔORET














Total of of  WRZ costs avoided (£)
ARET+ΔORET 






* based on prevailing pre-tax company specific regulatory  rate of return.







This information should be drawn from annex 2. 

Appendix 2: Annex 2

Calculation of retail costs (lines 13 to 16)

Activity based analysis is required to support the allocation of retail costs to those customers above the competition threshold.

This analysis should identify the fixed (customer related) and variable (volume related) components of operational and capital retail expenditure for this customer group.

Company reporters will be required to review this analysis.

The cost categories to be considered are detailed in annex 3.

Average operational costs (line 13)

The fixed and variable elements of water related retail operational costs should be provided in the following format:

Annual volume (Ml)
Customer related opex cost (£)
Volume related opex cost  (£)
Total opex (£)

50




100




250




500




1,000




2,500




5,000




Total for >=50Ml customers




Total for all customers




Specific operational costs (line 14)  (reference ΔOR in annex 1)

This should identify any adjustments to the costs in line 13 that relate to the specific case being considered. 

A rationale for allocating these costs should be provided.

Line 15: Retail – average capital costs 

The fixed and variable elements of water related retail capital costs should be provided in the following format:

Annual volume (Ml)
Customer related capex cost  (£)
Volume related capex  cost  (£)
Total capex (£)



50




100




250




500




1,000




2,500




5,000




Total for >=50Ml customers




Total for all customers




Specific capex costs (line 16) (Reference ΔCR in Annex 1)

This should identify any adjustments to the costs in line 15 that relate to the specific case being considered.

A rationale for allocating these costs should be provided.

Appendix 2: Annex 3
Retail costs reduced or avoided (lines 13-16)

The categories of costs which must be considered in when calculating lines 13 to 16  are:

· Customer billing. This should be the direct operating cost associated with the billing team. Include costs such as salary, billing, printing, postage and stationery costs.  For customers >=50Ml it should be assumed that they currently receive a minimum of 12 bills per annum.  Assume that customers transferred to a licensee will self-bill and that it is necessary to operate for the undertaker an audit type process. Identify both cost reductions and increases associated with this arrangement.

· Meter reading. The direct operating costs associated with our metering teams should be reported. These should include salary-related costs, vehicle and equipment costs. Allocation to the >=50Ml per annum customers should be based on a unit cost per meter reading and an assumption of a minimum of 12 reads per year.  Assume meter reading of licensees customers and providing information in an agreed format to the undertaker is the responsibility of the licensee.

· Maintenance of customer account information. Assume that changes to account information will be infrequent.  An increase in the allocation of costs to sewerage should be assumed for combined water and sewerage companies.

· Payment handling. The direct operating costs of payments including salaries and departmental costs should be included.  The costs of services such as Girobank and Paypoint should be included.  Allocation of costs to >=50Ml customers should be on the basis of customer numbers and payment frequency. For the two scenarios assume that the retailer will receive one consolidated bill and that this will serve up to five eligible sites.

· Handling and resolving customers’ calls, correspondence and complaints. Include the direct operating costs of payments including salaries and departmental costs. The allocation of costs to >=50Ml customers should ideally be based on customer specific information. In the event that detailed information is unavailable assume five customer contacts per customer per annum and one complaint per eligible customers per annum.

· Debt collection and recovery procedures. Include debt collection and recovery for non-household and commercial customers. Assume the allocation to >=50Ml customers is proportional to customer numbers unless a more specific allocation can be made.   In circumstances where licensees serve more than one customer the number of customers (plus licensees) which the undertaker directly serves will fall. Assume that one licensee will serve up to ten customers.

· Doubtful debts. This should be determined on the basis of current aged debt profiles for non-household and commercial customers. Allocation to >=50Ml customers should be based on revenue in the absence of more detailed customer-specific information being available.

· Advice on water efficiency and quality. The cost of providing this type of advice should be based on an allocation of the time spent by customer-facing groups who provide this service. This should be allocated to >=50Ml customers on the basis of non-household and commercial customer numbers. Assume this service is no longer provided to customers of the licensee by undertakers.

· Sales, marketing and provision of information to customers. Identify sales and marketing costs and determine an allocation of these costs between new and existing customers. A default assumption of 80% to new customers should be assumed if information to support a more precise allocation is not available. The allocation exiting customer element of this to >=50ML customers should be linked to customer numbers.

· Account management activities. Account management costs should be allocated to customers>=50Ml on the basis of number of customers and the effort required in providing the service. Because of the discretionary nature of these activities undertakers should allocate costs on the basis of their current company specific practices. The one-off costs of setting up individual access agreements should be offset against avoided costs in line 14.

· GSS payments. The undertaker should assume that the GSS regulations do not require them to make any payment to retailers or their customers, and that drought compensation will not be payable to retailers or their customers.

· Cost of customer credit. Assume that all licensees are subject to standard monthly terms. If this arrangement is more beneficial than current arrangements with >=50Ml customers then an estimate of the interest should be made. This should be calculated on the basis of the current Bank of England base rate  (say 4.75%) for the number of days that payment is expected to be advanced. For example if payment would be received on average one day earlier per month the interest would be calculated as:



(12 * 4.75% *amount collected earlier under scenario)/365

· Other services provided to eligible customers. If undertakers currently grant leakage or similar allowances, they should assume that retailers and their customers will not be eligible.

Retail costs – cost that is recoverable in some other way (line 19)

The categories of costs which must be consider in when calculating line 19 are:-

The “costs principle” contained in WA03 specifies that wholesale prices should be net of amounts recoverable in some other way. This means undertakers should consider here amounts that can be recovered. It is not necessary for the actual recovery to have taken place.

Examples of “amounts recoverable in some other way” may include:

· using billing systems, call centres and other customer service assets to provide services to associate companies to service newly acquired retail or common carriage customers;  

· contracting with other non-group retailers or others to provide them with customer services at commercial prices; or

· sale of redundant assets.

Appendix 2: Annex 4

Line 19: Land sales

The way in which the net proceeds from any land sale are treated must be consistent with Licence condition K.  This condition requires a 50:50 sharing of the net proceeds between customers and the undertaker.   

A potential method of satisfying condition K and the costs principle is to allow the benefit of bringing forward the undertaker’s share of the proceeds from the land disposal as a “cost recoverable in some other way”.  An example of this is shown below.

Assume that the undertaker’s existing water resource plan identifies that a land disposal of £2 million net value was expected at the start of year 5. 

Let us assume that after common carriage entry by the licensee this land disposal is now expected to be possible at the start of year 3.  

Original plan                                       year
1
2
3
4
5

Net proceeds from land sale




£2m

50% share to customer




£1m

50% share to undertaker




£1m








Revised plan 






Net proceeds from land sale


£2m



50% share to customer


£1m



50% share to undertaker




£1m

Costs recoverable in some other way (value of advancing sale based on prevailing pre-tax company specific regulatory rate of return @ say 6.25%)


£0.0625m
£0.0625m


There are potential complications in trying to apply this approach.

For example, the original plan may not have identified any land disposal opportunities.  In this instance the value of the advancing the sale could be expected to continue until the date that the common carriage contract is expected to end.

Appendix 2: Annex 5

Retail Information required under Ofwat’s (draft) Guidance  for the Calculation of Indicative Access  Prices by undertakers. 

Guidance for completing the accompanying table “Retail costs analysis”.

Introduction

The Water Industry Act 1991 as amended by the Water Act 2003 provides for  competition in the supply of water  to  large customers whose annual usage is expected to be >= 50 Ml per annum.

The purpose of this document and the accompanying data collection table is to specify retail data needed from undertakers to calculate indicative  access prices.  [It is expected that this document will form part of Ofwat’s statutory access price guidance]. 

Standard methodology

In order to provide indicative prices for wholesale and common carriage access it is necessary that each undertaker follows a standard methodology. This is summarised in the following seven stages:

1. Identify all existing costs of retail services provided to all customers (water only) by completing lines 1 to 6, column D, of the data collection table. 

2. Allocate the costs found in 1 above to the retail activities described in lines 8 to 21, column D of the data collection table.

3. Calculate the proportion of overall customer service costs that relates to eligible customers (>=50 Ml threshold) and enter the values in column F.

4. Identify the % of the customer service costs relating to eligible customers, which can be reduced or avoided under two scenarios and enter in columns H and L.

5. Identify the % of costs that are recoverable in some other way and enter in column I.

6. Identify additional costs to the undertaker as a result of the water supply by licensees and enter in column J.

7. Prepare supporting commentaries as requested in the detailed guidance below.

Detailed guidance

This detailed guidance should be used in conjunction with the line definitions at the end of this document.

Step 1. Identify all existing costs of services provided to customers. 

This process involves identifying the overall total water service costs of servicing customers, and inputting the costs in the table in lines 1-6, column D. Please refer to the line definitions at the end of this document for further explanations.

1. Customer service costs (water only) reported in [2003/04] June Returns, table 21 line 13. 

2. Doubtful debts costs (water only) reported in [2003/04] June Returns, table 21 line 18.  Bad debt write-offs should also be included here. 

3. Other operating costs for servicing major customers, (water only) which are embedded in other lines of the June Return, table 21. For example, in water distribution, companies may carry the costs of on-site leakage detection services provided free of charge under arrangements (informal and formal) with major customers. The undertaker is required to review all the additional services it provides and allocate the full costs of such services in this category.

4. Relevant support services costs (water only). Customer service activities are facilitated through the activities of all the main business support services present in undertakers, and it is essential that the proper share of overhead costs be allocated in a transparent way. This includes costs of support departments for Human Resources, IT, Purchasing, Legal, Regulatory, and Management.  Please state the basis of any allocation rules that you apply.  

5. Capital maintenance costs for all assets used in retail activities, (water only) which may include office machinery, hardware, software, accommodation, furniture, logging equipment, plant and vehicles.

6. Cost of customer credit should reflect interest lost on the average delay between services being delivered and payment being received.   

Step 2. Allocate the costs found in step 1 above to the activities described in lines 8 to 21 of the data collection table.

Care is required to ensure the overall costs allocated agree with the overall costs identified. In many cases the undertaker will not know the exact amount of the costs of specific customer service activities. Undertakers may therefore need to estimate the allocation values using a suitable apportionment basis.

One suitable method may be to allocate total costs in proportion to full-time equivalent manpower numbers of in-house and contractor’s staff involved in each activity. The method of apportionment used should be explained in the accompanying commentary.  

Step 3. Consider the proportion of overall customer service costs that relate to eligible customers using  >=50 Ml of water per annum.

Retail costs are related to both the number of customers and to volumes of water supplied. The absolute costs of serving large customers are higher than the absolute costs of serving smaller ones for many reasons, including more frequent billing, more frequent meter reading and account payments, bespoke and personal account management, water conservation projects and the provision of other on-site additional services. 

Where undertakers do not currently capture separately, customer service costs for eligible customers >=50Ml, these will need to be estimated using a suitable apportionment method.  It would not be appropriate to allocate retail costs to the >=50Ml segment of customers simply on the basis of customer numbers.  Activity-based allocation should be used wherever possible.  Alternative bases may also be acceptable provided they are explained in the accompanying commentary.

Step 4. Identify the % of the customer service costs relating to eligible customers, which can be reduced or avoided. 

Many of the customer service costs in the table will persist in a reduced form even after the customer has switched supply to the retailer. However, it is the extent to which they can be reduced or avoided which should estimated here.

The ’costs principle’ contained in WA03 specifies that it is costs that can be reduced or avoided that have to be taken in to account. Even if these reductions have not actually been achieved, but could reasonably be expected, they should be included in the % for costs that can be reduced or avoided in the table.  

The level of retail costs that can be avoided will tend to increase both in absolute and proportionate terms as more customers are transferred to licensees.  Because of this two scenarios should be considered.    

Scenario 1 (column H)

 It should be assumed that competition is firmly established and that 20% of eligible (>= 50Ml) customers are now receiving supplies from retailers under access arrangements of typically five-year duration. Assume that customer numbers are proportional to the volume of water usage for eligible (>= 50Ml) customers. The proportion of customers supplied by retailers remains fairly constant from year to year. Services provided by retailers to customers are well developed and include tailored metering information. Undertakers operate audit-type processes of licensees’ self-metering and self-billing arrangements. 

Scenario 2 (column L)

Please enter in the table the % that can be reduced or avoided in the situation where 50% of eligible customers have switched. Assume that customer numbers are proportional to the volume of water usage for eligible (>= 50Ml) customers.  

The difference between the results from the two scenarios can be used to give an indication of the level of costs that may be avoided as individual customers switch in a well-developed market. 

A note should be provided in the commentary to explain the assumptions that you have made and how these vary under the two different scenarios.

Assumptions for lines 8-21

General assumption 

Water and sewerage companies should assume no change to their existing requirements to serve sewerage customers.  

Line 8: Customer billing 

This should be the direct operating cost associated with the billing team. Include costs such as salary, billing, printing, postage and stationery costs.  For customers >=50Ml it should be assumed that they currently receive a minimum of 12 bills per annum.  Assume that customers transferred to a licensee will self-bill and that it is necessary to operate for the undertaker an audit type process. Identify both cost reductions and increases associated with this arrangement. 

Line 9: Meter reading 

The direct operating costs associated with metering teams should be reported. These should include salary-related costs, vehicle and equipment costs. Allocation to the >=50Ml per annum customers should be based on a unit cost per meter reading and an assumption of a minimum of 12 reads per year.  Assume meter reading of licensees customers and providing information in an agreed format to the undertaker is the responsibility of the licensee.  

Line 10: Maintenance of customer account information 

Assume that changes to account information will be infrequent.  An increase in the allocation of costs to sewerage should be assumed for combined water and sewerage companies.

Line 11: Payment handling
The direct operating costs of payments including salaries and departmental costs should be included.  The costs of services such as Girobank and Paypoint should be included.  Allocation of costs to >=50Ml customers should be on the basis of customer numbers and payment frequency. For the two scenarios assume that the retailer will receive one consolidated bill and that this will serve up to five eligible sites.   

Line 12: Handling and resolving customers’ calls, correspondence and complaints

Include the direct operating costs of payments including salaries and departmental costs. The allocation of costs to >=50Ml customers should ideally be based on customer specific information. In the event that detailed information is unavailable assume five customer contacts per customer per annum and one complaint per two eligible customers per annum.

Line 13: Debt collection and recovery procedures

Include debt collection and recovery for non-household and commercial customers. Assume the allocation to >=50Ml customers is proportional to customer numbers unless a more specific allocation can be made.   In circumstances where licensees serve more than one customer the number of customers (plus licensees) which the undertaker directly serves will fall. Assume that one licensee will serve up to ten customers.   

Line 14: Doubtful debts 

This should be determined on the basis of current aged debt profiles for non-household and commercial customers. Allocation to >=50Ml customers should be based on revenue in the absence of more detailed customer-specific information being available.

Assume that the retailer has lodged a bond sufficient to cover any bad debts in the event of financial failure, and that there is sufficient protection in the Water Supply Licence to prevent withholding of payments legitimately owed. 

Line 15: Advice on water efficiency and quality

The cost of providing this type of advice should be based on an allocation of the time spent by customer-facing groups who provide this service. This should be allocated to >=50Ml customers on the basis of non-household and commercial customer numbers. 

Assume this service is no longer provided to customers of the licensee by undertakers. 

Line 16: Sales, marketing and provision of information to customers

Identify sales and marketing costs and determine an allocation of these costs between new and existing customers. A default assumption of 80% to new customers should be assumed if information to support a more precise allocation is not available. The allocation of the existing customer element of this to >=50Ml customers should be linked to customer numbers.

Line 17: Account management activities

Account management costs should be allocated to customers>=50Ml on the basis number of customers and the effort required in providing the service. Because of the discretionary nature of these activities undertakers should allocate costs on the basis of their current company specific practices.

Line 18: GSS payments 

The undertaker should assume that the GSS regulations do not require them to make any payment to retailers or their customers, and that drought compensation will not be payable to retailers or their customers. 

Line 19: Cost of customer credit

Assume that all licensees are subject to standard monthly terms. If this arrangement is more beneficial than current arrangements with >=50Ml customers then an estimate of the interest should be made. This should be calculated on the basis of the current Bank of England base rate  (4.75%) for the number of days that payment is expected to be advanced.  For example, if payment would be received on average one day earlier per month the interest would be calculated as:



(12 * 4.75% *amount collected earlier under scenario)/365

Line 20: Other services provided to eligible customers

If undertakers currently grant leakage or similar allowances, they should assume that retailers and their customers will not be eligible.

Step 5. Identify the scope for the recovery of amounts in some other way. 

The ’costs principle’ contained in WA03 specifies that wholesale prices should be net of amounts recoverable in some other way. This means undertakers should consider here amounts that can be recovered. It is not necessary for the actual recovery to have taken place for the value to be entered in to the table.

Staff that can be re-deployed (and their associated overhead costs) should be identified in step 4.     

Values should be entered in to the table in column I as percentages of the costs in column (F), (except for line 24, which is a monetary value), with a note in the commentary explaining the nature of the amounts.

Examples of “amounts recoverable in some other way” may include:

· using billing systems, call centres and other customer service assets to provide services to associate companies to service newly acquired retail or common carriage customers.  

· contracting with other non-group retailers or others to provide them with customer services at commercial prices.

· sale of redundant assets.

Step 6. Identify additional costs as a result of the wholesale supply. 
Undertakers are entitled to recover any additional expenses reasonably incurred in carrying out the duties of the wholesaler. If these are not correctly identified they could end up falling on the ineligible customers.

Instances which could lead to additional costs include:

· developing manual or electronic systems to comply with the customer transfer protocol;

· calculating (and where necessary publishing) access prices;

· incorporating new charge codes for billing retailers and making changes to billing systems ;

· system changes to identify licensees’ customers;

· setting up and maintaining a register of eligible customers and suppliers;

· setting up and testing and operating interfaces to receive meter and operational information from retailers; and

· joint testing of emergency procedures.

An estimate should be made of these costs and the commentary should detail the extent to which these costs are included or excluded.   These should be entered in to the table in column J as monetary values (£m’s 3dp) with a note in the commentary explaining the nature of the costs.

Step 7. Prepare supporting commentary.

Please take care to comment on all the matters requested in this guidance, and on other significant issues.

Line definitions

Line 1

cols 

D, F
Customer service costs (table 21, line 13)


£m (3dp)

Definition: This is the value from table 21, line 13 of the June Return.

Processing rules: Input field

Line 2

cols 

D, F
Doubtful debts (table 21, line 18)


£m (3dp)

Definition: This is the value from table 21, line 18 of the June Return.

Processing rules: Input field

Line 3

cols 

D, F
Major Customers: Other costs incurred


£m (3dp)

Definition: Other operating costs for servicing major customers, which are embedded elsewhere in the lines of June Return, table 21 other than lines 13 and 18. For example, in water distribution, companies may carry the costs of on-site leakage detection services provided free of charge under arrangements (both informal and formal) with major customers. Some undertakers have also applied special allowances to reduce water bills for the discovery or repair of leaks on the networks of major customers; such costs should be included here. In some cases undertakers may find it helpful to refer to special agreements with customers to review the range of services provided. Also to be included here are periodic account management activities. Sales and marketing activities intended to support retention of existing customers, or capture of new major customers should also be included here if not already included in line 1 above.  Undertakers are required to review all the additional services provided for eligible customers and allocate the full costs of such services to this category. 
Processing rules: Input field

Line 4

cols 

D, F
Support services and accommodation costs properly allocatable to customer service activities (not included in line 1)
£m (3dp)

Definition: Customer service activities are facilitated through the activities of all the main business support services present in undertakers, and it is essential that the proper share of overhead costs be allocated. This includes costs of support departments for Human Resources, IT, Purchasing, Legal, Regulatory, and Management.  Consideration should be given to the underlying details in each area. For example, in IT, costs may include annual licence fees, system upgrades, general maintenance activity, billing system parameter updates and support desks. Other support costs may also include the costs of buildings, rent, rates, heat, light, power, and maintenance where these costs are not already included in line 1 above. 

Processing rules: Input field

Line 5

cols 

D, F
Capital maintenance costs for serving customers
£m (3dp)

Definition: This is the annual charge for assets used in providing services to customers. Assets may include IT systems, hardware, software, call centre and telephony systems, office machinery, furniture, logging equipment, buildings, and vehicles.

Processing rules: Input field

Line 6

cols 

D, F
Working capital costs  


£m (3dp)

Definition: This is the cost of providing credit to customers, and maybe calculated to cover the period form the ‘average’ supply date to the ‘average’ payment date.
Processing rules: Input field

Line 7

cols 

D, F
Total customer service costs
£m (3dp)

Definition: This is the sum of lines 1-6.

Processing rules: Calculated field (Sum of lines 1-6)
Line 8

cols
Customer billing

D, F, J
£m (3dp)

H, I, L
% (0dp)

Definition: Billing, calculation processing, printing, fulfilment and dispatch. Include here stationery costs and bill inserts. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 9

cols
Meter reading

D, F, J
£m (3dp)

H , I, L
% (0dp)

Definition: Meter reading including ad hoc read requests, cyclical reading, scheduling, transport, physical reading, reading queries, read processing costs and customer read costs. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 10

cols
Maintenance of customer account information

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Activities to update and maintain customer account records for changes in customer name, billing address, phone numbers, tariff, payment method, special needs information, change of occupiers. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 11

cols
Payment handling

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Payment handling including mail receipt, processing, banking, maintenance of cashbook records, bank reconciliations and bank charges, processing to account for all types of payment; processing of and bank charges for bounced cheques and returned direct debits; letters to customers; ad hoc customer refunds, calculation, account maintenance, BACS transmissions or cheque production and mailing. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 12

cols
Handling and resolving customers' calls, correspondence and complaints

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Activities to receive, distribute and process all customer contacts and complaints; liaison with other internal operating departments of the undertaker. Investigations; provide holding and substantive replies. Include here call centres, customer outlets and face-to-face facilities, manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 13

cols
Debt collections and recovery procedures

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Overdue debt follow up, including reminders, letters, outbound calling, site visits, debt collection agency costs, field collectors, disconnection process costs and court fees; negotiation and monitoring of payment arrangements and settlements. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 14

cols
Doubtful debts



D, F, J
£m (3dp)

H, L
% (0dp)

Definition: This is the value from table 21, line 18 of the June Return.
Processing rules: Input field

Line 15

cols
Advice on water efficiency/quality

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: This activity will become the responsibility of the retailer for its customers under the Water Act 2003 and may therefore largely become an avoided cost. Water analysis services provided free of charge should also be included here, as should manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 16

cols
Sales, marketing and the provision of information to customers

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Include here all marketing, sales and promotional activities intended to grow the customer base, manpower costs, materials and contract services, fees and overheads.

Additional costs associated with retaining and or winning back customers in a competitive environment should be captured in column J.
Processing rules: Input field

Line 17

cols
Account management activities

D, F, J
£m (3dp)

H, L
% (0dp)

Definition: Includes staff costs for maintaining relationships with eligible customers, periodic meetings, advice, travel costs, and entertainment. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 18

cols
GSS payments

D, F
£m (3dp)

H,L
% (0dp)

Definition: Include here all payments made to customers by way of compensation. Under the new competition rules GSS payments will not apply to customers over 50Ml.

Processing rules: Input field

Line 19

Cols
Working capital costs

D, F
£m (3dp)

H, L
% (0dp)

Definition. Include here the financing cost of providing credit to customers. This may be calculated by considering ’average’ supply dates compared to ’average’ payment dates.

Processing rules: Input field

Line 20

Cols
Other services provided to eligible customers

D, F
£m (3dp)

H, L
% (0dp)

Definition: Include here all the services commonly provided free of charge such as a number of days free leakage detection work, free water sampling and analysis, and other value added free services, manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 21

Cols
’Other’ retail costs

D, F
£m (3dp)

H, L
% (0dp)

Definition: Include here all other retail costs not specifically allocated elsewhere in lines 8-20, or line 23. If this value is more than 10% of the total of customer service costs in line 7, then please provide an analysis and explanation of these costs in the accompanying narrative. Include here manpower costs, materials and contract services, fees and overheads.
Processing rules: Input field

Line 22

Cols
Competition related capital maintenance charges

 I
£m (3dp)

Definition: Include here capital maintenance charges for new or upgraded systems being implemented to facilitate entry in to the new competitive markets.

Processing rules: Input field

Line 23

Cols
Total costs allocated

D, F, J
£m (3dp)

Definition: This is the sum of lines 8-21. 

Processing rules: Calculated field (sum of lines 8-21)

Line 24

Cols
Sale of redundant assets

I
£m (3dp)

Definition: Include here the net value of any asset sale made possible by assets becoming redundant as a consequence of licensees supplying customers under wholesale or common carriage arrangements.

Processing rules: Input field

Line 25

Cols
Check total

D, F, J
£m (3dp)

Definition: This is the sum of lines 8 to 21. 

Processing rules: Calculated field (sum of lines 8 – 21)

Definition: This field indicates whether the total of costs in line 7 has been fully allocated in lines 8–21. There are two possible conditions for this field; it will either display ’correct’ or ’error’. 

Processing rules: Calculated field

Line 26

cols 

D, F
Number of customers
(0dp)

Definition: Enter here the total number of customers being served (col D) and the number of expected eligible customers using more than 50Ml p.a. (col F).  

Processing rules: Input field

Retail costs analysis 

Column D

Column F

Column H
Column I
Column J

Column L

Line Number

Water service:

retail total: all customers £m's

Water Service: Retail total  customers >50ML  £'ms




















Total customer service costs










1
Customer service costs  (JR table 21 line 13)










2
Doubtful debts (table 21 line 18)










3
Major customers: Other costs incurred










4
Support services costs 










5
Capital maintenance costs of providing services to customers










6
Working Capital Costs










7
Total customer service costs
0.000

0.000








Cost Allocation to retail activities



Scenario 1
Scenario 1
Scenario 1
Scenario 2

Line Number
Activity description
Costs allocated to retail activities: all customers

Costs allocated to customers > 50ML

Costs that can be reduced or avoided
Costs that can be Recovered in some other way
Additional expenses arising from competition

Costs that can be reduced or avoided



£(000s)

£(000s)

% of Column F
% of Column F
£(000s)

% of Column F

8
Customer billing




?%
?%


?%

9
Meter reading




?%
?%


?%

10
Maintenance of customer account information




?%



?%

11
Payment handling




?%



?%

12
Handling and  resolving customers' calls, correspondence and complaints




?%



?%

13
Debt collection and recovery procedures




?%



?%

14
Doubtful debts




?%



?%

15
Advice on water efficiency and quality




?%



?%

16
Sales, marketing and provision of information to customers




?%



?%

17
Account management activities




?%



?%

18
GSS payments




?%



?%

19
Cost of customer credit




?%



?%

20
Other services provided to eligible customers




?%



?%

21
‘Other’ retail costs




?%



?%

22
Competition related capital maintenance charges










23
Total costs allocated
0.000

0.000


£(000s)
0.000



24
Sale of redundant assets










25
Check total
Correct











Number

Number







26
Number of customers in total and above 50Ml










Appendix 3: Partial regulatory impact assessment
1. Purpose and intended effect of the policy and its timing

This consultation forms part of the framework for implementing the licensing provisions of the WIA91.  The licensing provisions provide a specific framework for ‘access’ to undertakers’ supply systems (common carriage and retail/wholesale supply competition) within the water industry of England and Wales.  

The WIA91 permits access to a water undertaker’s supply system so as to enable a licensee to supply water to the premises of eligible customers.  Prospective suppliers will need to obtain a Water Supply Licence before they can compete with water undertakers in the supply of water through the public supply system.  They can either apply for:

· a ‘retail’ Water Supply Licence, which entitles the licensee to purchase water from a water undertaker (a ‘wholesale supply’) and retail it to a customer’s eligible premises; or

· a ‘combined’ Water Supply Licence, which is a retail licence with a supplementary authorisation, that enables the licence holder to introduce water into a water undertaker’s supply system and to retail that water to a customer’s eligible premises.

There are approximately 2,300 eligible customers spending in total about £200 million on water per annum (2002 figures).  An eligible customer is defined in the WIA91 as one whose premises are non-household and whose annual consumption at each relevant set of premises is likely to be not less than the defined eligibility threshold, currently set at 50 megalitres.
Section 66D(4) WIA91 requires us to issue guidance in accordance with which the terms and conditions of agreements under sections 66A-C
 WIA91 shall be made.  The purpose of the consultation paper is to invite your views on our policy proposals on access code guidance.  Responses to the consultation will assist in the development of the guidance.  We are proposing that there will be a new condition to ensure that water undertakers publish an access code and keep it under review.   We expect the final access code guidance to be published in spring 2005.  Prospective suppliers will be able to apply for a Water Supply Licence in summer 2005, with the overall regime due to commence in autumn 2005.

In order to protect water quality and to promote competition, there need to be rules and procedures to govern how water undertakers will provide access to their networks.  Although relevant standards (for example, on water quality) have to be met, these rules should not be so burdensome on water undertakers and licensees that they deter competition.  In setting such relevant standards, a balance would need to be struck with wider objectives for the water industry to ensure that whilst they are not overly burdensome, they do not create unnecessary risks in other areas, such as public health. 

We need to strike a balance between issues that are governed by an access agreement and obligations we need to impose on water undertakers and licensees by means of conditions of appointment and standard licence conditions respectively.  We have consulted separately on our policy proposals to modify water undertakers’ conditions of appointment and develop licence conditions for water supply licensees
  (the conditions consultation).  

The regulatory impact assessment (RIA) undertaken for that consultation assessed the best option for achieving a balance between water undertakers’ conditions of appointment and access agreements. It concluded that the most appropriate option for modifying water undertakers’ conditions of appointment would be to make minimal changes to the conditions of appointment, allowing water undertakers the flexibility to deal with case specific matters in their access agreements.  This regulatory impact assessment looks at the key issues considered for developing the access code guidance and builds on the work undertaken for the conditions consultation. 

Due to the complex nature of the regulatory regime and the difficulty in predicting how a more competitive market will develop and behave, the assessment of costs and benefits included in this RIA is mainly qualitative.  Although there will be a degree of fixed costs associated with extending competition, we expect that the scale of these will be limited because of the size of the initial market.  Over the longer term however, we expect that the extent and magnitude of costs and benefits will depend more on the number of new entrants and the level of competitive activity in the market.   

The focus of this RIA is on the options considered for developing our access code guidance.  The guidance covers two main issues – price terms for access and non-price terms for access.  This RIA looks separately at the non-price and price sections of the guidance.  The wider regulatory impact of the extension of competition in the water industry was dealt with in the RIA to the Government consultation paper ‘Extending Opportunities for Competition in the Water Industry in England and Wales’ (July 2002). 

2. Access code guidance (non-price) – options and rationale 
Given the provisions in the WIA91, and the conclusions drawn from the conditions consultation, we have identified and considered 2 options:

· Option 1: Issue strict guidance with no degree of flexibility to allow case specifics to be taken into account.

· Option 2: Issue firm access guidance, but with the flexibility that enables case specifics and new situations to be considered.

Option 1

This option would initially increase regulatory certainty and create clarity for both water undertakers and licensees as water undertakers and licensees would know from the guidance exactly what was expected of them.  There would be clarity about the duties of water undertakers and how these would impact on any agreements entered into between the parties.

However, prescriptive guidance would mean that there would be little scope for water undertakers to take an innovative approach to developing their access codes.  This would restrict the ability of water undertakers and licensees to tailor their agreements, which could limit the opportunity for efficiencies and any resulting costs savings.  This would have disadvantages for both eligible and ineligible customers as less innovation across the industry would limit the scope for savings to be passed on to customers.  This reduced scope for innovation could also be viewed as a failure of the competitive regime.  This would conflict with our duty to further the consumer objective by promoting effective competition.

Prescriptive guidance has the advantage that it is likely to reduce the number of disputes referred to us, because the guidance will leave no room for interpretation by either party.  This has clear advantages both administratively for us and for customers because we would not need to heavily invest time and resources in resolving disputes.  This would mean that any additional costs passed on to the generality of customers through suppliers’ licence fees would be minimal.  

However, because the guidance would be so prescriptive, licensees and water undertakers might decide not to enter into access agreements because they might feel they could not adequately allow for their particular circumstances.  Some licensees might decide that the levels of service set out in the guidance are more stringent than they require.  There would be no room for negotiation on either the service level or the price paid.  This in itself could reduce the level of competitive activity and signal failure of the regime.  Limited competitive entry would have knock on-effects for customers because a reduced threat from licensees might not provide enough incentive for water undertakers to improve services to existing customers, which would also limit the extent of innovation and efficiencies throughout the industry. 

Option 1 could also place unnecessary burdens and costs on both parties to the access agreement.  This is because they would need to ensure that every agreement complied with the guidance and covered all issues, even if they were not required for the agreement in question.  This could result in unnecessary checks being carried out and procedures put in place to ensure the agreement met our requirements.  The costs associated with this would then, ultimately, be passed on to customers. 

Therefore, while the benefits of this option would be increased regulatory certainty with reduced dispute numbers that in turn would result in less administration cost for time and resources required to resolve raised disputes, these benefits and reduced costs however are outweighed by the disadvantage of adopting this option.  This option is too prescriptive, which would stifle innovation and could also reduce the number of access agreements as licensees and water undertakers would have no room to negotiate service level or price.  Ultimately, this option could reduce the level of competitive activity and as such could be seen as failure of the competitive regime.

Option 2 

Whilst guidance that is not entirely prescriptive could be viewed as not providing maximum regulatory certainty, option 2 would provide enough certainty to ensure that all water undertakers approach their access codes in the same way, with consistency, whilst allowing them to take into account case specifics.  This allows the access agreement to be tailored to meet the licensee’s and customer’s circumstances and preferences.  

Subject to compliance with the requirements of our statutory guidance that undertakers must follow, this has the advantage that water undertakers and licensees will have discretion to decide what works best for them according to the specifics of their arrangement.  This might reduce the need for regulatory intervention that might otherwise arise if there was little flexibility in the terms and licensees felt that water undertakers were being inflexible to prevent market entry.  However, in allowing greater flexibility there will need to be a balance to ensure that parties do not have so much discretion that they then have difficulty agreeing terms and thus require regulatory intervention.  There is a danger that where guidance is not completely prescriptive, parties to an access agreement might not be able to agree all issues and so refer the dispute to us.  This could increase our costs as more resources could be needed to deal with a larger number of disputes.  However, we expect that as our experience of dealing with disputes develops, and precedents are set, our costs for this area of work would decrease.  Therefore, any increasing costs for customers would only be temporary.  In order to minimise the effects on customers, our policy guidance needs to be firm wherever possible, setting out our expectations with regard to the key issues, whilst allowing for case specifics to be accounted for. 

By allowing a degree of flexibility in how specific technical and customer service issues should be dealt with, option 2 allows stakeholders to seek innovative approaches and procedures that best meet the requirements of a specific agreement.  This would encourage licensees to seek out competitive opportunities, particularly where they can secure cost savings, which would increase competitive activity across the industry.  This would not only increase the opportunity for eligible customers to take advantage of the benefits of competition, but ineligible customers could also see better service and cost savings as a result of water undertakers reacting to competitive pressures.

Option 2 also recognises that water undertakers are in a much better position than us to know which technical issues should remain company specific.  By allowing companies this flexibility, and not prescribing an approach, we recognise the complexity of the industry and the need for case specifics.  Firm but flexible policy guidance at a very high level will allow for new or unique instances to be considered.  This has the additional benefit for licensees that the access agreement can reflect its specific requirements and in turn the services and price it intends to offer its customers.  In summary, it provides licensees and their customers with more choice.  The absence of customer choice could be viewed as a failure of the new regime.

Option 2 is the preferred option that frames our approach in this consultation paper to non-price issues as it minimises regulatory uncertainty for water undertakers and licensees whilst allowing them flexibility to deal with case specifics that characterise access agreements.  This option also has the least impact overall on costs and provides greater scope for competitive opportunities.  This increases the potential benefits for both eligible and ineligible customers. 

3.  Summary of costs and benefits to support the adoption of option 2

This section provides a summary of the costs and benefits already identified in this RIA associated with the adoption of option 2 for water undertakers and licensees.  This section is intended to verify the reasons why we favour this option. 

3.1
Benefits

This section summarises the expected benefits of supporting option 2.

Benefits to water undertakers/licensees
· It enables water undertakers/licensees to plan policies to implement the licensing provisions more effectively.

· It reduces the uncertainties for water undertakers, by clearly setting out firm guidance regarding issues that should be complied with.

· It allows water undertakers and licensees to negotiate case specifics rather than having to confirm to strict policy guidelines.

· It offers greater scope for water undertakers to take an innovative approach to developing access codes.

Benefits to customers
As the approach provides firm guidance to reduce the ability of water undertakers misinterpreting the guidance, yet allows some flexibility to allow for case specifics, customers’ needs can be better accommodated by this option.  Licensees might see having strict guidance as a barrier to entry, thus reducing the number of new suppliers that customers can choose from.

Also, greater scope for water undertakers to be innovative means greater scope for savings to be passed on to customers.

Benefits to us
By allowing licensees and water undertakers a certain degree of discretion to decide what works best for them according to the specifics of their arrangement, this might reduce the need for regulatory intervention that might otherwise arise if there was little flexibility in the terms, and licensees felt that water undertakers were being inflexible to prevent market entry.

3.2 
Costs

This section summarises the expected costs of supporting option 2.

Costs to us
We expect that there will be some increased costs to administer the guidance.  There is a danger that where guidance is not completely prescriptive, parties to an access agreement might not be able to agree all issues and so refer the dispute to us.  This could increase our costs as more resources could be needed to deal with a larger number of disputes.  However, we expect that as our experience of dealing with disputes develops, and precedents are set, our costs for this area of work would decrease.  Therefore, any increasing costs for customers would only be temporary.

Costs to water undertakers
There will be some costs to water undertakers in implementing the proposals we have outlined in the consultation paper.  For example, a water undertaker will incur costs in revising its existing access code for common carriage to take into account proposals in this guidance.  The water undertaker will also incur costs in revising its access code as experience of the regime develops as well as costs associated with publishing the code and keeping it under review.  There will also be costs involved in drawing up access agreements and negotiating contract terms with the licensee.

Costs to licensees
There will be costs involved in putting together applications for an access agreement with the water undertaker and negotiating contract terms.  There may also be costs involved in ensuring provisions are consistent with those of the water undertaker where necessary.  For example, where the licensee intends to introduce water into a water undertakers’ network, the licensee will have to ensure the water meets the required quality standards.  Also, there may be some costs involved in ensuring that the licensees’ emergency plans are consistent with those of the water undertaker.

We believe this option offers a balanced approach which has costs and benefits that  outweigh those in option 1.  As experience grows costs incurred in option 2 will be reduced and this option should encourage competitive activity in the water industry.

4. Access code guidance (price) – options and rationale

Section 66E WIA91 sets out the ’costs principle’ that should be followed in setting access prices. This section of the RIA looks at the necessity for water undertakers to publish indicative prices.
4.1 The necessity for water undertakers to publish indicative access prices 

In considering whether water undertakers should publish indicative prices in a specified format, we have identified and considered two options:

· Option 1: Water undertakers not required to publish indicative prices. 

· Option 2: Water undertakers to provide indicative access prices by applying a methodology specified by Ofwat. 

Option 1
Under this option, water undertakers would only provide licensees with access prices in response to a specific enquiry.  Water undertakers would not be required to publish this information.

The main advantage of this option is that it minimises the number of access prices that have to be calculated by water undertakers and so restricts the level of costs that water undertakers incur and reflect in their charges. 

However, option 1 could potentially inhibit the development of competition, as it would be difficult for potential entrants to identify areas where access prices could reasonably be expected to be lowest.  Inhibiting competitive activity would restrict the scope for eligible customers to take advantages of the benefits of competition, both in terms of service and price, which could result in failure of the competitive regime.  Less competitive activity might also reduce the incentive for water undertakers to develop lower cost water resources in order to remain competitive.

Therefore with the negative impacts option 1 could pose on the competition regime we do not recommend adopting this option.  

Option 2
This option would require undertakers to publish indicative access prices for all water resource zones that serve eligible customers. The methodology proposed by us mirrors that for producing final access prices, but in a simplified form as it uses average costs for the water resource zone rather than more detailed case-specific information.  

This option would enable the publication of comparable indicative access prices for all water resource zones.  It would also provide a suitable benchmark for assessing the validity of final access prices as the impact of case-specific factors should largely account for any differences between indicative and final prices.

This is our preferred option, as it should enable early release of indicative price information to potential licensees on a comparable basis. This will enable entrants to make more reliable assessments about where to focus their competitive entry.  We believe that this benefit, not only to licensees, but to the successful development of competitive activity will outweigh the effort required by water undertakers in calculating indicative access prices.  Additionally it provides us with a means to more readily resolve disputes over the validity of final access prices, which would minimise any increase in our costs to deal with disputes, thus limiting any associated increases for customers.

5. Summary of costs and benefits to support the adoption of option 2

This section provides a summary of the costs and benefits already identified in this favour option 2.  

5.1
Benefits

This section summarises the expected benefits of supporting option 2.

Benefits to water undertakers/licensees
· It reduces the uncertainties for water undertakers, by clearly setting out firm guidance that should be complied with when developing indicative access prices.

· It allows licensees to make more reliable assessments about where to focus their competitive entry.

· It provides suitable benchmark for assessing the validity of final prices as the impact of case-specific factors should largely account for any differences between indicative and final prices.

· It provides licensees with information on a comparable basis so that they can make reliable assessments of where to focus competitive activity.

Benefits to us/customers
Option 2 provides us with a means to more readily resolve disputes over the validity of final prices which would minimise any increase in our costs to deal with disputes, thus limiting any associated increases for customers.

5.2
Costs

This section summarises the expected costs of supporting option 2.

Costs to us
There will be some costs for us as we will need to monitor the indicative prices produced by undertakers.  However, indicative access prices will provide us with a means to more readily resolve disputes regarding final prices.  

Costs to water undertakers
There will be some costs to water undertakers in implementing the indicative pricing proposals we have outlined in the consultation paper.  As these proposals will require undertakers to largely draw upon information that is already required for water resource planning any cost increases should be small.   

Costs to licensees

No costs to the licensee as it will be the water undertaker who has to ensure that the indicative prices they offer adhere to the methodology set out in this consultation paper.

We believe this option offers a balanced approach which has costs and benefits that are outweigh those in option 1.  Costs incurred in option 2 will be minimal and this option will enable focused competitive activity.

We welcome your views on this partial RIA, in particular on the following:





Q32: Is it necessary to replicate this table for a range of volumes rather than a single representative volume?








Q30: What additional terms should be defined here?





Q1: Do you think we strike the right balance between the obligations placed on water undertakers and licensees through this guidance and the conditions of appointment and conditions of a water supply licence?








Q26:	Does this guidance correctly identify the key issues that relate only to retail activities and those issues that relate to combined activities?  








Q27:	Does this guidance correctly identify those issues that relate to access to water undertakers’ potable supply systems and those issues that relate to water undertakers’ non-potable supply systems?





Q2: Do you agree with the proposals set out regarding confidentiality agreements?








Q11:	Do you agree with the proposed reasons for objection?  








Q12:	Are there any other reasons for objection that need to be included here?











Q3:	Do you think the information requirements set out above are sufficient?  








Q31: Is Figure 1 complete?  Are there any other cost elements that should be included?








Q4:  Do you agree that this guidance should not specify reasonable information requirements during each stage of the application process, but leave these to negotiations between water undertaker and licensee?  








Q5:  Do you agree with the proposed timescales for each stage of the application process?  Please explain your response.








Q13: How much detail should the guidance prescribe for the terms of the contract?








Q6: Do you think that we have identified the key stages of the application process? 








Q9:  Do you think that the corresponding flow diagrams accurately reflect the steps involved in the application process? 








Q10:  Do you agree with the proposed activities set under each key stage of the application process?








Q7:  Do you think we should set out timescales for each stage of the process or should we simply set out an overall period of time within which we expect agreements to be made? 








Q8:  Would you find it helpful if our guidance specified separate application processes for applications for a  wholesale supply and for a combined supply?





Q14: Are the essential issues covered in the list above?  Should anything be added to it or deleted from it? 








Q16:	If a customer of a water only undertaker switches to a licensee, what provisions should be in place to ensure the relevant sewerage undertaker can be contacted by the licensee?  Should a condition specify that the licensee liases directly with the sewerage undertaker on behalf of its customer or should the customer be entitled to contact the sewerage undertaker directly?  








Q15:	Do you agree that the customer’s water supplier should the first point of contact in all instances (except in emergencies where this might be impractical)? 








Q18:  If water quality changes after a scheme goes live, should licensees have to change their inputs to ensure compatibility criteria?  If so, who should bear the cost of this?








Q17:  Do you agree that licensees must ensure their water is compatible with water undertaker’s water?








Q19:  What information flows do you think are reasonably required for the safe and efficient management of the water undertaker’s supply system?  Please explain your response.








Q20:  Do you think this information should be set out in the Access Code or left to access agreements? 








Q21:  Do you think that the above approach is reasonable and practical?








Q22:  What level of detail do you think is required in this guidance to cover compensation issues?   








Q23:  Do you agree with our proposed approach towards metering?





Q24:  Do you have any propositions on how to address flow balancing?





Q25:	Do you agree with the emergency procedures outlined in this section?





Q28: Do you agree that water undertakers need to provide indicative access prices in addition to case-specific access prices?








Q29:  We welcome your views on the extent of additional retail information that is necessary from undertakers.








Q33: Is it necessary to replicate this table for a range of volumes rather than a single representative volume?








Q33: It has been proposed that a standardised spreadsheet be provided to undertakers for them to calculate common carriage ARROW costs.  Is this both desirable and necessary? 








Q34: Do you consider that our analysis of the benefits and costs of the approach we have taken in the consultation is complete?  If not, please explain why?








Q35: What other benefits or costs do you feel should be included?  If possible please quantify these.








Q36: Are our assumptions about who will be affected reasonable?








Q37: Have we under or over estimated the effects on those identified?











� In this guidance, references to WIA91 refer to WIA91 as amended by Water Act 2003 (WA03).


� The term ‘access’ refers to common carriage (the conveyance of water through the public supply system by a water undertaker on behalf of a licensee to supply the licensee’s customer) and retail/wholesale supplies (the supply of water, purchased wholesale from the water undertaker, to the licensee’s customer).


� Defined in section 17B(5) WIA91 for the purposes of the new licensing arrangements as the potable water mains and other pipes from below the undertaker’s treatment works up to its customer’s premises, and any non-potable networks which are not connected to any potable system.  Access to all other facilities (ie treatment works of a potable supply system and upstream of this) is outside this licensing regime.


� The licence application process guidance will be consulted on as part of the ‘Licensing and eligibility consultation’ in October this year.


� The competition framework establishes as much clarity of responsibility between the customer, water undertaker and licensee as possible.  It would be much more difficult to obtain this clarity if a set of eligible premises could be supplied by more than one licensee, particularly in terms of which licensee was legally responsible for the supply (including water quality issues).


� Vertically integrated water undertakers operate at every level of the water services supply chain, ie ownership and/or control of the operation of abstractions, reservoirs, pumping stations, treatment works and/or all elements of the public distribution network.


� Under WIA91 as amended by WA03, the role of a single Director General of Water Services (the Director) will be replaced with the Water Services Regulation Authority (the Authority) which will be run by a Board.  In anticipation of this change, Ofwat has already appointed an advisory board that includes independent non-executive advisory directors.  For consistency and continuity, for the purposes of this consultation, the Director General and the Authority are referred to as Ofwat.


� Policy proposals on conditions have been consulted on separately under cover of WSL 1/04,  ‘Water Act 2003: Water supply licensing.  Consultation on policy proposals to modify water undertakers’ conditions of appointment and develop licence conditions for water supply licensees’, 26 February 2004.


� The eligibility guidance will be consulted on as part of the ‘Licensing and eligibility consultation’


� Proposed standard licence condition [2]: Conduct of a licensee.  See conditions consultation. 


� Available on the DWI website (www.dwi.gov.uk/regs/infolett/2000/info600.htm)


� Water suppliers refers to both water undertakers and licensees.


� The customer transfer protocol will be consulted on as part of the ‘Licensing and eligibility consultation’.


� A consequential amendment will be made to the relevant Statutory Instrument.


� As explained in the Customer Transfer Protocol.


� A ‘consumer’ is defined as “a person who is for the time being the person on whom liability to pay charges to the undertaker in respect of that supply of water would fall” (section 93 WIA91)


�  Water Supply (Water Quality) Regulations 2000 in England and Water Supply (Water Quality) Regulations 2001 in Wales. 


� See section 4 of the Regulations for a definition of wholesomeness.


� Information Letter 6/2000 (available at www.dwi.gov.uk).


� ‘Yield’ normally means deployable output which is defined as the output for specified conditions and demands of a commissioned source or group of sources as constrained by: licensed quantities; water quality; environment (constraints in licence); treatment; raw water mains and/or aqueducts; pumping plant; transfer and/or output main; well construction; aquifer properties. 


� Water undertakers (Information) Direction 2004, DWI Information letters 13/99, Water Supply (Water Quality) Regulations 2000 in England and Water Supply (Water Quality) Regulations 2001 in Wales.


� A Consumer Council for Water, independent of Ofwat, will replace the present WaterVoice arrangements.  Its function will be to represent and protect the interests of all customers.  The CCW will represent  the interests of both eligible and ineligible customers under the water supply licensing regime.


� The new emergency directions provided for under section 208 WIA91.


� For example: House of Lords Standing Committee D, Thursday 16 October 2003, Hansard Col 272-274  and Defra Consultation Paper July 2002 “Extending Opportunities for Competition in the Water Industry in England and Wales”  Chapter 2.


� The discount rate should be the prevailing regulatory rate of return applicable to the undertaker.


� And any subsequent amendments to the investment plan as a result of access agreements set up since the latest Ofwat review.   


� Sections 66A to 66C WIA91 set out the duties on water undertakers to provide a supply of water to a licensed water supplier and/or to permit a licensee to introduce water into the water undertaker’s water supply system.  These sections also set out the circumstances in which a water undertaker’s duties do not apply. 





� See consultation under cover of WSL 1/04: ‘Water Act 2003:Water Supply Licensing, Consultation on policy proposals to modify water undertakers’ conditions of appointment and develop licence conditions for water supply licensees’.
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