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Retail Exit Code: Explanatory Note 

About this document 

This document provides a high level overview and an explanation of the structure of 

the revised Retail Exit Code. 
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1. Background  

The Water Act 2014 introduces reforms that will extend competition in the retail 

market for non-household water and sewerage services in England in April 2017. 

Undertakers that choose to exit will be able to transfer their business, charity and 

public sector customers (‘non-household’) to one or more licensees for retail 

services. This can include an associated licensee (i.e. this can be part of the same 

company). Licensees are able to offer retail services across the business, charity 

and public sector market, and so undertakers will have an incentive to exit the retail 

market.  

All retail services offered by a licensee will be defined by a contract. Most business, 

charity and public sector customers transferred by their undertaker to one or more 

licensees for the provision of retail services will not have a negotiated contract. The 

introduction of Schemes of Terms and Conditions upon which deemed contracts will 

be based will make sure that business, charity and public sector customers who are 

affected by retail exit will have contractual terms and conditions after the retail 

market for business, charity and public sector customers opens in April 2017. 

Under the draft exit regulations being developed by Defra there is a requirement for 

us to produce a Retail Exit Code, which may, among other things, set out the 

provisions for the terms and conditions to be included in Water Supply and 

Sewerage Service Licences (WSSLs’) schemes produced for customers affected by 

retail exit. These deemed contracts known schemes of terms and conditions must 

adhere to certain principles set out in the Retail Exit Code. 

We consider that a key principle is that customers should not be locked into a 

deemed contract, as we want customers to be able freely to engage with the market. 

This is reflected in the Retail Exit Code. Customers would be able to switch away 

from the deemed contract at any point (either to different contractual terms with the 

same retailer, or to a different retailer), and there will be requirements on retailers to 

ensure that customers are clearly informed of the fact that they are being supplied on 

the terms and conditions in a Scheme and so on a deemed contract and their rights 

to switch. 

The Retail Exit Code forms part of the overall set of customer protections in the new 

market 
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2. Statutory basis and related regulations 

The Water Act 2014 allows Defra to make regulations to provide for retail exit – that 

is, for an appointed company to apply for permission to transfer all its non-household 

customers to one or more WSSL retailers, which could be an associated WSSL 

retailer, or an unrelated WSSL retailer. Defra consulted on its proposed policy in 

December 2014, and consulted on the Exit Regulations last summer. The retail exit 

applications process is expected to take place in the second half of 2016, with the 

Secretary of State deciding on applications in December 2016.  

Regulation 27 of the draft Exit Regulations requires that all licensees providing or 

proposing to provide services in relation to a retail exit area must make and keep 

under review a scheme setting out the terms and conditions that will apply in all 

cases where these have not been negotiated with a customer on an individual basis.  

Regulation 28 places a requirement on Ofwat to issue a code setting out the basis 

for schemes produced under regulation 27. Compliance with the Retail Exit Code by 

licensees will be enforced by direction, which, in turn is enforceable under section 18 

WIA91. 

Defra is finalising the Exit Regulations, and hopes to lay the regulations in 

Parliament shortly. The Retail Exit Code set out with this document should therefore 

be viewed as near final and is subject to the finalisation of the retail exit regulations.   

Scope and Structure of the Retail Exit Code 

The Retail Exit Code is structured into four main parts, which area as follows: 

1. Introductory and general provisions, including defined terms, interpretation 

provisions, general duties on relevant parties and provisions about how all 

communications and notices required to give effect to the code’s processes are 

to be delivered. 

2. Provisions about Schemes of Terms and Conditions for Transferred 

Customers. This section sets out the principles upon which the price and non-

price terms for the Schemes of Terms and Conditions, will be developed by 

Acquiring Licensees. The Schemes will apply to customers that were transferred 

as part of the exit process only. 

The principles for the price and non-price terms for transferred customers set out 

in the Retail Exit Code are as follows: 
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Price Terms 

 The acquiring retailer should offer the relevant retail tariff applicable to the 

customers at the point of transfer in its scheme of terms and conditions. 

 

Non-Price Terms 

 

 Termination notice: a retailer does not have the right terminate a 

customer’s contract on notice. They would only be able to terminate a 

contract in situations where there has been a material breach, non-

payment, force majeure, insolvency etc.  

 Termination fees: Customers cannot be required to pay a termination fee 

when they switch to a different retailer or contract or if they terminate and 

do not switch. 

 Relocation: If a customer relocates within the geographic boundary of the 

relevant retailer, it should remain on the same deemed contract. 

    

3. Provisions about Schemes of Terms and Conditions for Eligible Exit Area 

Customers. This section sets out the principles upon which the price and non- 

price terms for the Schemes of Terms and Conditions, will be developed by 

Licensees in an Exit area (for example these principles would apply where a site 

has not been registered previously; or where a contract was terminated or 

expired)  for eligible exit area customers..  There are two price terms; one relating 

to Small and Medium Sized Enterprises (SMEs) and the other relating to non-

SMEs. 

The principles for the price and non-price terms for Eligible area customers are 

as follows:  

Price Terms 

 For SMEs customers that have not been transferred, prices are linked to 

the tariff that would have applied to them had the undertaker for that area 

decided not to exit. SMEs is defined by employee’ numbers. 

 For non-SMEs prices are required to be reasonable and offer no undue 

preference or discrimination. 

Non-Price Terms 

 Termination notice: a retailer does not have the right terminate a 

customer’s contract on notice. They would only be able to terminate a 
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contract in situations where there has been a material breach, non-

payment, force majeure, insolvency etc.  

 Termination fees: Customers cannot be required to pay a termination fee 

when they switch to a different retailer or contract or if they terminate and 

do not switch. 

 Relocation: If a customer relocates within the geographic boundary of the 

relevant retailer, it should remain on the same deemed contract. 

 

  

4. Provision of information to Customers. This section sets out the provision of 

information to customers of the Licensee, when they are placed on a Scheme of 

Terms and Conditions.  

For eligible exit area customers, the Licensee must notify they are customer that 

they are on a deemed contract, information of other terms available to the 

customer that may be different from the terms of deemed contracts, and 

information on how the customer may opt for such contracts. 

For transferred customers, notification requirements are specified in the draft Exit 

Regulations and not in the Retail Exit Code. Regulation 12 sets out the customer 

notification conditions which requires that, once an exit has been granted, the 

undertaker takes all reasonable steps to inform the customers that will be 

affected by the exit.  

For both transferred and eligible exit area customers, licensees must respond 

within 10 business days for information requests on alternative terms and 

conditions.  
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3. Guidance on SME Definition 

The assessment of whether a customer is an SME should be based on headcount. 

An SME is defines as business employing fewer than 250 persons.  

In assessing staff headcount the criterion covers full-time, part-time, seasonal and 

temporary and seasonal staff and includes the following:  

 Employees  

 persons working for the enterprise who have been seconded to it and are 

considered to be employees under national law (this can also include 

temporary or so-called interim employees);  

 owner-managers; and  

 partners engaged in a regular activity in the enterprise and deriving financial 

advantages from the enterprise. 

Basic headcount is expressed in Annual Work Units (AWUs). Anyone who worked 

full time within an enterprise, or on its behalf, during the entire reference year, counts 

as one unit. Part-time staff, seasonal workers and those who did not work the full 

year are treated as fractions of one unit. 
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4. Modifications to the Retail Exit Code 

Under Draft Regulation 28 of the Exit Regulations, Ofwat is required to carry out 

periodic reviews of the Retail Exit Code and, if appropriate, issue a revised code. 

Similarly Ofwat will be required to carry out periodic reviews of the Interim Supply 

Code (ISC). However, unlike the Wholesale-Retail Code, where a governance 

process is specified under Schedule 2 WA14, S66DB, no process is set out for either 

the REC or the ISC.   

As with the ISC, we do not consider that the Retail Exit Code needs to include any 

specific modification procedures. Once effective, any future modifications to the 

Retail Exit Code will only be made following consultation, in line with Ofwat’s 

statutory functions and duties and the scope and powers set out in legislation.  

The WA14 includes powers for the Secretary of State to introduce regulations that 

will provide for Ofwat’s decisions to amend or not amend designated codes to be 

appealable to the CMA. Based on earlier Defra consultations we do not currently 

expect the Retail Exit Code to be subject to CMA appeal. Defra will be launching a 

consultation on the draft regulations relating to code appeals in summer 2016.  
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