
ANGLIAN WATER SERVICES LIMITED 

RESPONSE TO OFWAT’S “AGREEMENTS FOR WATER AND SEWERAGE 

COMPANIES TO ADOPT INFRASTRUCTURE – A DISCUSSION PAPER” (Sept 

2016) 

Save where otherwise expressed, the comments below apply to both section 51A 

agreements and section 104 agreements 

Q1. Which parts of the procedures for making an adoption agreement 

under section 51A or section 104 WIA91 should be included in the 

code(s)? These might include or differ from those set out above. For each, 

please explain why and what benefit its inclusion in the code(s) could 

deliver. 

 

In terms of Ofwat’s approach, we are very much supportive of moving away from: 

 a “one-size-fits-all” approach 

 an interventionist approach to prescribing in detail what water companies 

should do 

and support: 

 a framework-based approach 

 setting out key underlying principles and expectations for what it wants water 

companies to deliver; 

 allowing companies to be responsive the needs of their developer customers 

So the procedures involved in making an agreement under section 51A / section 104 

WIA91 could potentially include, amongst other things, those with respect to: 

 obtaining and submitting an application form for an adoption agreement; 

 the technical and supporting information the person constructing the new water or 

sewerage connection(s) must provide with their application; 

 the water or sewerage company’s assessment of the application, including its 

handling of incomplete applications; 

 the means by which the parties negotiate the terms and conditions of the 

agreement, including any terms relating to charges or any security and/or bond 

requirements; 

 how a customer seeking an adoption agreement can raise concerns about the terms 

or conditions being offered by the water or sewerage company; 

 the water or sewerage company’s final inspection and vesting of works; 

 varying the terms of an adoption agreement; and 

 terminating an adoption agreement. 



We also caution against formulating codes that conflict in any way with the Code of 

Practice for Self-Laying of Water Mains and Services or Sewers for Adoption.  These 

guidance documents were arrived at following a lengthy collaborative process.  

They contain detail about many of the items set out in the inset box above.  

However, it is also recognised that both documents are guidance documents and 

water and sewerage undertakers may have good cause in departing from their 

exact terms from time to time. 

Hence, although all of the items may be referenced in Ofwat’s published codes, we 

would urge Ofwat to ensure that the codes are sufficiently high-level and light-

touch.  For example, the codes could lay out a number of principles to be observed 

of the type readily familiar to the regulator, such as: 

 sufficient accessibility in terms of applications and complaints; including 

 appropriate levels of publication of such processes and of any position 

statements or policy statements 

 transparency in the undertaker’s decision-making process; and 

 rationality in the same 

Q2. Which parts of the procedures for making an adoption agreement 

under section 51A or section 104 WIA91 should not be, or are unnecessary 

to be included in the code(s) and why? 

Whereas there is no objection to any of the items in the above inset box being 

referenced, again our comments are focused on the form of any codes. 

Prescription and detail are very much to be avoided.  The following are examples of 

where such an approach would not be helpful. 

 Setting out the form of application: this might frustrate the development of 

alternative methods of engagement between and undertaker and an applicant, 

such as the development of portals and future technologies; 

 Setting out technical details: again, the codes themselves are unlikely to be 

sufficiently agile.  Not only are technological advances made that may render 

static technical details obsolete, but accepted standards also evolve.  In other 

words, infrastructure specification regarded as “environmentally appropriate” 

or “safe” or “resilient” twenty years ago is not necessarily so regarded now; 

 Setting out strict time-frames for proceeding to completion of agreements: 

this may be useful for the common and problem-free majority, but there are a 

significant number of applications that involve careful consideration, legal 

advice, or negotiation with unassociated third parties etc.  An example is in 

the inset box below; 



 Setting out strict procedures in respect of security: clearly it is in the 

undertaker’s interest to ensure that it has adequately covered any risk.  But 

Anglian Water routinely applies “bond-waivers” where it considers that there is 

little risk of default, for example in the case of the larger established 

developers and local authorities.  Anglian Water has accepted alternative 

forms of security in the past, such as third party bond and continues to 

consider them – at present we are looking into the possibility of accepting 

insurance policies. 

 

Ability to deal with the details ought therefore to be left to the undertakers 

themselves, but in line with principles that Ofwat may lay down from time to time, 

thus retaining the agility needed. 

 

Q3. Should the code(s) set out a common procedure applicable to all water 

and sewerage companies, or should it set out key principles that 

companies’ own processes and procedures should comply with? Why? 

For the above reason, we sincerely believe that there should be principles common 

to all, but that processes and procedures should be developed by companies 

separately.  This does of course mean that nationwide developers may have 

different procedures to navigate for different undertakers, but: 

A developer applies to a sewerage undertaker for a section 104 agreement.  The 

proposed route of the developer’s surface water sewers passes through land outside the 

development, the title to which is unregistered.  It terminates in the form of an outfall 

discharging into a ditch within that land.  The sewerage undertaker explains to the 

developer that although the pipe itself can be laid under its pipelaying powers (provided 

the developer requisitions it), it has no right to discharge from the pipe into the ditch 

without a compulsory purchase order [British Waterways Board –v- Severn Trent Water 

Limited (2001)].  Any compulsory purchase order would take (i) months to bring to 

fruition; (ii) substantial expense; and (iii) may not be confirmed by the Secretary of 

State in any event.  The developer explains that it cannot locate the owner despite its 

best endeavours. 

Should the undertaker enter into a section 104 agreement for the upstream surface 

water sewers, 

 knowing that the developer may not be in a position to comply with its obligation to 

procure a discharge easement; 

 foreseeing that house purchasers will buy the developer’s new homes on the 

(potentially false) understanding that the surface water sewers will be adopted; 

 simply because the appropriate code issued under section 105ZC has given a time 

limit for doing so? 



 They already currently have to do so for these types of application; 

 They already currently have to do so for other types of developer application; 

 Undertakers are likely to have different developer charging arrangements when 

that regime comes into force; 

 Undertakers can (and already do) work together (for example through 

WaterUK) to make their procedures reasonably comparable and can aim for a 

certain level of commonality; 

 The underlying guides, the Code of Practice for Self-laying of Water Mains and 

Services and Sewers for Adoption, will feature heavily in the substance of all 

undertakers’ procedures 

Q4. If the code(s) were to include details of the procedures to be followed 

by Ofwat in issuing an order for a water or sewerage company to enter, 

vary or terminate an adoption agreement, what in particular would it be 

useful for the code to include? 

Such and order would clearly only be appropriate in exceptional circumstances 

since: 

 In the case of an order to enter into an agreement, there would clearly be a 

genuine objection on the part of the undertaker, since otherwise it has no 

reason to refuse to enter an adoption agreement; 

 In the case of variation and termination, the parties have of their own accord 

entered freely into the agreement having assessed the risks; 

 In the case of termination, successors-in-title of the developer need to be 

considered as they have a right to enforce the section 104 agreement under 

section 104(5). 

It would be helpful if the codes themselves set a high bar on achieving such an 

order.  Furthermore it might also express a rebuttable presumption that a condition 

agreed between the parties, where it derives from the Code of Practice or Sewers 

for Adoption, is reasonable and appropriate. 

Consequently, any procedures must have enhanced elements of consultation, the 

right for the parties to adduce evidence in support of their case, expert evidence if 

necessary and of disclosure between the parties.  A right of reply and possibly to 

call for an internal escalated review of Ofwat’s first decision may be appropriate. 

Q5. To what extent would it be helpful for the code(s) to set out details of 

what type of works it is or is not appropriate to be done by a person other 

than the water or sewerage company? Are there particular types of work 

where such clarification would be beneficial? 



It would be helpful.  This deserves further thinking and consultation, but trunk 

mains, resource mains and the final connection would be appropriate to reserve to 

the water undertaker.  In the case of both water and sewerage, a matrix combining 

size and complexity could be the way to approach the question of eligibility and 

define the nature of a strategic main that would not be appropriate for anyone 

other than the undertaker to lay. 

Q6. Are there certain terms or conditions that should be mandatory for all 

water and/or sewerage adoption agreements? Please outline which and 

why. 

No, for the reasons set out above. 

Q7. Are there particular areas in which it would be unnecessary or 

unhelpful for the codes to set out mandatory terms and conditions? Please 

outline which and why. 

As set out above, we do not believe that any mandatory terms and conditions are 

appropriate. 

Q8. Are there certain areas where it would be useful to have standard 

terms and conditions for adoption agreements, even if they were not 

mandatory? Please outline which and why. 

Again, for the reasons set out above, we would not wish to see mandatory terms 

and conditions; but following the principles set out in the Code of Practice and 

Pipelaying would consider a non-mandatory model as the better way forward.  

Undertakers should be permitted to depart from the model where they have a good 

reason that complies with the principles in the code. 

Q9. Are there particular areas in which it would be unnecessary or 

unhelpful for the codes to set out standard terms and conditions? Please 

outline which and why. 

In this area we would caution against either duplicating or ignoring the Code of 

Practice and Sewers for Adoption, which Ofwat is fully aware of (c.f Consultation, 

para 3.1: p.14, middle). 

Q10. Are there circumstances in which the code(s) should make different 

provision for different persons? If so, please outline in what circumstances 

and why. 

Given the importance of maintaining standards and quality in respect of adoptable 

pipes, we are unable to foresee any circumstances where obligations in respect of 

self-lay should be adapted depending on who the applicant may be. 


