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About this document 

This document summarise the responses we received to our discussion paper 
'Agreements for water and sewerage companies to adopt infrastructure', which we 
published on 29 September 2016. 
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1. Introduction 

On 29 September 2016, we published a discussion paper 'Agreements for water and 
sewerage companies to adopt infrastructure'. Providing new water connections is 
currently one of only a few areas of the sector where customers in England and 
Wales can, for certain services, choose their service provider or provide the service 
themselves, rather than having to buy the service from the local appointed water or 
sewerage company. 

Where a customer chooses to provide new connections itself, the Water Industry Act 
1991 (WIA) includes provisions, under section 51A and section 104, whereby the 
customer either must or may transfer ownership of certain infrastructure to the local 
appointed water or sewerage company. This process is called  ‘adoption’.  While 
customers have a choice in who provides the new connections, it is only the local 
appointed water or sewerage company that can legally adopt it under the provisions 
of the WIA91. So, in order to exercise their choice in the markets for new water and 
sewerage connections, the customer remains reliant on some non-contestable 
services from the water or sewerage company. Such services include:  

• applying for and agreeing the terms of an adoption agreement; and  
• gaining the water or sewerage company’s approval for the work.  

The Water Act 2014 made amendments to the WIA91 that will require us to issue 
codes with respect to the agreements water and sewerage companies enter into in 
order to adopt infrastructure for new connections that have been provided by other 
parties.  

The provisions requiring us to issue codes have not yet come into effect. It is 
expected that they will be brought into effect in April 2017 for water and sewerage 
companies operating wholly or mainly in England. The Welsh Government has not 
yet indicated when it intends to bring these provisions into effect for water and 
sewerage companies operating wholly or mainly in Wales.So, we  wanted to seek 
stakeholders’ views to inform our thinking of what should be included in codes. 

Our consultation closed on 31 October 2016 and we received 21 responses, 
including: 

• 12 from water and sewerage companies; 
• 2 from new appointees; 
• 2 from self-lay organisations (SLOs); 
• 3 from industry or customer representative bodies;  

http://www.ofwat.gov.uk/wp-content/uploads/2016/09/pap_con20160929adoptionagreementsdiscuss.pdf
http://www.ofwat.gov.uk/wp-content/uploads/2016/09/pap_con20160929adoptionagreementsdiscuss.pdf
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• The London Fire and Emergency Planning Authority; and 
• 1 from a consultant working in the sector.  

The purpose of this document is to summarise for stakeholders the responses we 
received to our discussion paper. This is to help create a common understanding of 
the issues and different stakeholders’ perspectives. This document summarises all of 
the responses we received, regardless of whether or not we will be able to 
specifically address the issues raised through the codes. We hope this transparency 
will help water companies and their customers to understand: 

• what is important to each other and why; and  
• how service delivery can continue to be improved both through and beyond the 

provisions in the codes.  

We are considering the responses further and which elements are appropriate to 
take forward in our development of the codes, given: 

• the legislative requirements for the code; 
• the need to strike an appropriate balance in the codes between providing greater 

certainty in order to protect customers; and  
• allowing flexibility where this may be necessary or can deliver benefits for 

customers. 
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2. Summary of responses 

In our discussion paper we sought views on: 

• which parts of the procedures for making an adoption agreement should be 
included in the codes; 

• which parts of the procedures for making an adoption agreement should not be, 
or are unnecessary to be included in the codes; 

• whether the codes should set out a common procedure applicable to all water 
and sewerage companies, or should it set out key principles that companies’ own 
processes and procedures should comply with; 

• what would be useful to include in the codes if it included details of the 
procedures to be followed by us in issuing an order for a water or sewerage 
company to enter into, vary or terminate an adoption agreement; 

• to what extent it would be helpful for the codes to set out details of what type of 
works it is or is not appropriate to be done by a person other than the water or 
sewerage company; 

• whether there were certain terms or conditions that should be mandatory for all 
water and/or sewerage adoption agreements; 

• whether there are areas where it would be unnecessary or unhelpful for the 
codes to set out mandatory terms and conditions; 

• whether there are areas where it would be useful to have standard terms and 
conditions for adoption agreements, even if they were not mandatory; 

• whether there are areas where it would be unnecessary or unhelpful for the 
codes to set out standard terms and conditions; and 

• whether there are circumstances in which the codes should make different 
provisions for different persons. 

In the following sections we summarise the key points raised in the responses we 
received. 

2.1 Procedures 

2.1.1 Principles versus prescription 

We received mixed responses to our questions on: 

• what parts of the procedures should be included in the codes; and  
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• whether they should set out a common procedure for all water and sewerage 
companies or just principles companies’ own procedures must comply with.  

Some respondents supported a principle-based approach with the code referring to 
the detailed procedures already set out in the current industry codes1. Others argued 
the need for codes to take a more prescriptive approach with common procedures to 
counteract poor service and improve clarity.  

Some respondents also felt that a common procedure across all water and sewerage 
companies should be possible given that:  

• they are providing a standard service; and  
• so, uniformity of procedures, construction specification and adoption agreements 

is appropriate.  

They thought this would support SLOs and developers in operating across regions 
and help them operate more efficiently. 

One respondent proposed that the codes needed to include both principles and 
prescriptive procedures so that water and sewerage companies are still required to 
comply with the principles in circumstances where it is not possible for them to follow 
procedures. 

2.1.2 Coverage of procedures 

While some respondents saw the need for codes to cover all procedures, others 
either thought that: 

• only the main actions required should be covered; or  
• were concerned that a too prescriptive approach would reduce the flexibility and 

the ability for collaboration and innovation. 

Generally there was support for using the codes to provide greater clarity and 
consistency in a number of areas. This included: 

                                            

 

1 Self-laying of Water Mains and Services – A Code of Practice for England and Wales; Sewers for 
Adoption (6th edition); and Wastewater Treatment Works for Adoption. 

http://selflay.wrcplc.co.uk/
http://sfa.wrcplc.co.uk/
http://sfa.wrcplc.co.uk/
https://www.ukwir.org/eng/forefront-report-page?object=66834
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• the scope of section 51A and section 104 agreements (such as. could the latter 
agreements include surface water drainage assets, sewer diversions and 
wastewater treatment works);  

• the roles and responsibilities of the parties to an agreement; 
• language (such as, consistent naming of forms required as part of the 

procedure); 
• the timeframes at each stage of the process within which each party to the 

agreements needs to provide particular information or services; 
• levels of service for each stage, which water and sewerage companies must 

provide services within; 
• the contestability of different types of work; 
• the minimum information requirements from each party at each stage, such as  

when should certainty on the point of connection or point of discharge be given;  
• at what stage should a firm asset value be given;  
• what level of information should be given to explain how costs have been 

calculated and apportioned between the parties; 
• the process and timeframes for variations to the agreement, including a 

requirement to explain reasons for changes to asset values or changes to the 
commuted sum/disaggregated amounts; 

• the dispute resolution and appeals process; and 
• the code governance arrangements. 

Respondents proposed that the following areas should be excluded from the codes.  

• The form of the application: setting out the form of application may limit 
alternative methods of engagement between a water and sewerage company 
and the application, such as the development of digital portals. 

• The technical and supporting information required when applying for an adoption 
agreement: need flexibility to take a proportionate approach as some complex 
applications need significantly more information than others. 

• The means by which terms and conditions are negotiated relating to charging or 
security requirements. 

• The timeframes for negotiating the agreement: examples were given where the 
complexity of the site and land rights meant the timeframe for entering into an 
agreement was outside of the company’s control. 

• Technical construction standards: some respondents thought that some regional 
differentiation would continue to be necessary to ensure that infrastructure built 
by third parties would be compatible with companies’ systems, and also that 
companies’ standards needed to be able to evolve flexibly with technological 
advancements. 

• The timeframes for the final inspection and vesting of works to be adopted: this 
was considered to be largely applicant-led and a number of factors were 
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identified as influencing when an applicant may proceed. For example, in the 
case of sewer adoptions factors such as house sales, site phasing and the status 
of an section 38 (Highways Act) agreements may influence when the applicant 
progresses the adoption of infrastructure. 

• The termination and variation of adoption agreements: one respondent 
expressed concerns that companies should not be able to vary or terminate a 
contract without the other party’s agreement. 

2.1.3 Ofwat procedure for issuing orders 

There was strong support for the codes to set out the procedure that we should 
follow in issuing an order for a water or sewerage company to enter, vary or 
terminate an adoption agreement. Several responses expressed expectations that 
we should only issue an order in exceptional circumstances. 

Respondents proposed that the codes should include: 

• the objectives that an order should seek to achieve; 
• the principles that we will follow in making an order;  
• details of the process we will follow in making an order including timescales and 

costs; 
• an arbitration and appeals process including setting out the potential grounds for 

appeal; 
• direction of how the industry codes of practice may need to change to allow for 

such orders including the timing and financial impact; 
• provisions for the household end user customer to have the infrastructure 

adopted in the event of the agreement terminating; and 
• our procedure for when a developer or SLO does not complete the adoptions 

process for sewerage infrastructure (including where the parties have gone into 
administration), as this can prevent other developers from connecting due to the 
infrastructure not being a public sewer. 

2.2 Agreement terms and conditions 

There was strong support from respondents for both standard and mandated terms 
and conditions. Several water companies did not support the inclusion of mandatory 
or standard terms and conditions.  

• One preferred that the codes should only include principles, with companies 
developing their own procedures and agreements to align with the principles.  
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• While the other thought the new water self-lay framework agreement currently 
being developed would negate the need for mandatory terms and conditions. 

2.2.1 Mandatory terms and conditions 

The majority of respondents proposed some terms and conditions that should be 
mandated in the codes. But there were a wide range of suggestions as to what these 
might cover, including provisions relating to:  

• accreditation requirements for the installers, including street work accreditations 
which are needed to work in the highways; 

• ensuring the developer or SLO has all of the appropriate approvals and land 
rights in place for, for example, planning consent, land access rights, and deeds 
of discharge;  

• prohibiting the developer or SLO from commencing construction before technical 
acceptance by the water or sewerage company; 

• the duration of the agreement with terms providing for the commencement and 
completion of work, and mechanisms for time extensions;  

• timescales for defect resolution;  
• sewerage companies’ step-in rights to rectify defects where the developer 

chooses not to complete the adoption process once the maintenance period has 
finished; 

• timely payment of infrastructure charges, asset payments and release of surety 
or bonds; 

• companies performance standards for providing particular services;  
• disputes provisions; and 
• requirements on both parties to seek to rectify defects and enable final adoption 

without the water or sewerage company needing to claim on the developer’s or 
SLO’s surety payment.  

Very few responses identified specific areas to avoid mandating. These were: 

• service levels, as this could interfere with parties’ right to obtain legal advice and 
negotiate freely; 

• prescribing how asset payments should be calculated; and 
• requiring companies to adopt sub-standard infrastructure. 
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2.2.2 Standard terms and conditions 

Respondents were in broad agreement on the need for introducing standard terms 
and conditions for adoption agreements. Respondents did not identify additional 
provisions to those proposed to be mandated (see above). But some respondents 
expressed views around the need for flexibility and said there may be justification for 
companies departing from standard agreements (and the industry codes of practice). 
They proposed that the codes needed to balance standardisation with flexibility. 

Several respondents thought the current self-lay agreement worked well, and one 
company highlighted the cross-party initiative to develop a standard self-lay 
framework agreement for water, which it was intended all parties would sign. In their 
view the framework agreement contained all the necessary standard terms and 
conditions.  

But  several respondents were concerned that the current water self-lay agreements 
were balanced too strongly in favour of the water company and they recommended 
that these agreements be reviewed. 

Respondents identified the following areas as unnecessary or unhelpful to be 
included in the codes as standard terms and conditions. 

• Provisions that duplicated, or contradicted the industry codes of practice. 
• Complex cases, for which it would be difficult to set standard terms and 

conditions. 
• Technical specifications, where compatibility with companies’ systems is 

desirable and varies between companies. 

2.3 Application of the code 

We asked stakeholders for views on whether there are any circumstances in which 
the codes should make different provision for different persons. 

Respondents expressed differing views on whether it is necessary to make different 
provisions for different persons. About a third of the respondants to this question 
thought that either: 

• there is not a need for different provisions; or  
• that all customers should be treated equally.  

Respondents who were in favour of making different provisions. They proposed that: 
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• water companies should be able to react differently to different developers 
according to the level of risk they represent;  

• new appointees2 should be recognised separately in the codes due to their 
different scale of operations, and different economic framework to the existing 
water and sewerage companies that were set up at privatisation; and 

• SLOs and new appointees should be identified separately from developers due to 
the different requirements of each. 

2.4 Charging 

Many of the respondants to our discussion paper included comments on terms 
relating to charging and the calculation of asset payments. We are aware that 
charging is an important issue for water companies, SLOs and developers.  

The Water Act 2014 include separate provisions for introducing new charging rules 
for new connections. We consulted on our on charging rules for new connections in 
July 2016 and published the rules on 8 December 2016.   

To avoid unnecessary duplication, charging issues will sit in the final Charging Rules 
and not in the codes for adoption agreements. Instead the codes might include terms 
and conditions related to surety and defects liability security payments required and 
held by companies. We will continue to keep the boundary between the codes and 
charging rules under review as we develop the codes. 

 

                                            

 

2 New appointees are companies that have successfully applied for an appointment to replace the 
existing water or sewerage company at an eligible site. More information on site eligibility can be 
found here. 

http://www.ofwat.gov.uk/wp-content/uploads/2016/03/New-connections-charging-%E2%80%93-consultation.pdf
http://www.ofwat.gov.uk/wp-content/uploads/2016/12/December-2016-charging-rules-for-new-connection-services-Final.pdf
http://www.ofwat.gov.uk/regulated-companies/new-suppliers/becoming-new-appointee/


Summary of responses to ‘Agreements for water and sewerage companies to adopt infrastructure – a 
discussion paper’ 

11 

3. Next steps 

The responses to the discussion paper have highlighted the wide range of 
stakeholder views on what should and should not be included in the codes, and how 
prescriptive the codes should be. 

We recognise the need to strike an appropriate balance in terms of the codes 
providing greater certainty in order to protect customers and allowing flexibility where 
this may be necessary or can deliver benefits for customers. In our discussion paper, 
we set out our expectation that it was unlikely we would look to include prescribed, 
detailed requirements in all of the areas of the codes. We consider such an approach 
would be overly burdensome for all involved in the process and would risk 
constraining innovation and customer-focus in water and sewerage companies’ 
service delivery.  

The responses we received will inform our thinking on the development of the codes. 
We are considering which elements of these responses are appropriate to take 
forward given: 

• the legislative requirements; and  
• the need for the codes to strike an appropriate balance in terms of the level of 

detailed provided in the codes.  

As part of our next steps we will progress more detailed discussions with the sector 
to help further explore the issues and develop an understanding of where a high-
level approach to the codes may not be sufficientWe will hold a stakeholder 
workshop in January to support this.  

In due course, and as required by the new provisions in the Water Act 2014, we will 
publish a statutory consultation on the proposed codes, ahead of them being 
finalised and taking effect. The timing of the consultation is dependent on the 
commencement of the provisions in the Water Act 2014 by the UK Government and 
this is expected April 2017. The codes are currently only expected to cover England. 
The Welsh Government has not yet indicated when it intends bringing the provisions 
into effect for water and sewerage companies operating wholly or mainly in Wales. 
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