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About this document
On 25 May 2018 we published a consultation on “Proposed modifications to licence
conditions for Portsmouth Water Limited”, which resulted from our consideration of a
change in the ownership and control of Portsmouth Water Limited (‘Portsmouth
Water’). The consultation closed on 22 June 2018. It set out:



Our assessment for Portsmouth Water against our policy approach to changes of
ownership and control to a water and wastewater undertaker.
The proposed modifications to the conditions of the Instrument of Appointment
(‘licence’) of Portsmouth Water following the recent change of control.

Under section 13 of the Water Industry Act 1991 (‘WIA91’), the Water Services
Regulation Authority (‘Ofwat’) may modify the conditions of a water company’s
licence if the company consents to the modifications. Before making modifications
under section 13 of the WIA91, Ofwat must give notice in accordance with that
section. The consultation was a notice under section 13.
In this document, ‘Portsmouth Water: Conclusions on Change of Control and
Modification of Instrument of Appointment’, we set out our response to the issues
raised on the changes of control at Portsmouth Water. This includes the
modifications to the licence of Portsmouth Water. This document is also a notice
confirming that Ofwat has now modified the licence of Portsmouth Water in
accordance with section 13 of the WIA91 and sets out our reasons for doing so as
required by section 195A WIA91. These changes will come into effect on 21
November 2018.
The changes we are making are consistent with those made today for Thames Water
Utilities Limited (‘Thames Water’). Further detail of the reasons for these changes can
be found in the consultation entitled ‘Change of Control – general policy and its
application to Thames Water’, and the decision we published today on Thames
Water’s licence modifications.
We will set out our further thinking on the wider regulatory ring-fence framework in a
further consultation to be published shortly.
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1.

Responses to the consultation

Our consultation set out the following questions:

Consultation questions
1) Do you agree with our assessment of the incoming owners?
2) What are your views on the ability of the new owners to run a regulated water
utility?
3) Do you have any concerns with the new owners that might affect the ability
of Portsmouth Water to fulfil its statutory duties and obligations under its
licence?
4) What are your views on the proposed modifications of Portsmouth Water’s
licence?
5) What are your views on our assessment of the Ultimate Controllers?

We received one response to the consultation, from Portsmouth Water itself. A copy
of the response can be found at Appendix A1.
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2.

Main issues raised in the consultation

In the sections below we discuss the response received in relation to each question
and our consideration of the issues.

Our assessment of the incoming investors of Portsmouth
Water
Portsmouth Water agreed with our assessment of Ancala, the incoming owner. It also
agreed to the appointment of an additional independent Non-Executive Director (NED)
to balance the appointment of an Investor-nominated NED. This is in line with our
governance principle that independent NEDs should form the largest single group on
an Appointee’s Board. The appointment by Portsmouth Water of an additional
independent NED is in progress, with the appointment expected to be finalised shortly.

The ability of the new owners to run a regulated water
utility
Portsmouth Water agreed with our assessment of Ancala’s ability to run a regulated
water company, while noting that the existing Board and management team will remain
at the Appointee. It further expressed confidence in the new arrangements permitting
a constructive engagement in water trading in the South East.

Concerns with the new owners that might affect the
ability of Portsmouth Water to fulfil its statutory duties
and obligations under its licence
Portsmouth Water indicated that it had no concerns that Ancala might affect the ability
of the Appointee to fulfil its obligations, expressing the view that Ancala was committed
to the Appointee’s strategic goals and long-term investment strategy.

The proposed modifications of Portsmouth Water’s
licence
Portsmouth Water accepted the definition changes proposed to Condition A. Since the
Portsmouth Water consultation, we have been thinking further about one of the
definitions proposed, that of ‘Issuer Credit Rating’. We set out an amended definition
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and our reasoning for it in ‘Thames Water: Conclusions on Change of Control and
Modification of Instrument of Appointment’. Portsmouth Water has agreed the
inclusion of the new definition of ‘Issuer Credit Rating’, and the related definition of
‘Corporate Family Rating’. Portsmouth Water has also agreed not to include the
proposed information -gathering provision that we consulted upon, on the basis that
the existing Condition M is sufficient.
In its letter of 22 June 2018, Portsmouth Water also accepted the draft Condition P,
but with two reservations.
It raised an issue about the revision of the requirement to maintain an investment
grade credit rating from “all reasonable endeavours” to “must ensure”. Whilst
recognising the need for a sound, financeable business model, it was concerned that
there are factors affecting a credit rating which lie outside the control of the business
concerned. In this context Portsmouth Water said that the regulatory model is not
mirrored by rating agency methodology and so “regulatory levers which may,
legitimately, be used by companies to manage financeability are disregarded for
ratings purposes as are net Outcome Delivery Incentive rewards”. Portsmouth Water
stated it had concerns that changes in ratings activity, beyond the company’s control,
could result in a breach of the licence condition.
Each credit rating agency has its own approach to credit assessments and as such
there are differences in the ways the credit rating agencies carry out their assessment.
Each credit rating agency adopts a slightly different approach, including to make
company specific adjustments for individual items reflecting each company’s specific
circumstances. Whilst regulation and credit rating methodologies may change over
time, it is the company’s responsibility to ensure it remains financially resilient, and
that it has the flexibility and capacity to adapt to maintain an investment grade credit
rating. Consequently, it should consider such factors when determining its appropriate
capital and financing structure.
We discussed the practicalities and implications of the proposed wording with
Portsmouth Water, and it then formally accepted the wording relating to credit ratings
in the consultation document.
Whilst Portsmouth Water did not disagree with the requirement for the listing of
financial instruments (i.e. debt), it noted one issue related to its future financing. It may
in future seek to refinance its debt. It points out that listing future debt might be
disproportionately expensive for the Appointee and for customers. It asks for discretion
from Ofwat should that situation arise. We have noted that concern.

Our assessment of the Ultimate Controllers
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Portsmouth Water agrees with our assessment of the ultimate controllers. These are:







Ancala UK Infrastructure A GP LLP,
Ancala UK Infrastructure B GP LLP
Ancala UK Infrastructure 1 GP LLP
Ancala European Infrastructure II GP LLP
Ancala Partners LLP
Ancala Fornia Holdco Limited.

Portsmouth Water has procured undertakings from each of the ultimate controllers.
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3.

Next steps

The changes to the Portsmouth Water licence came into force on 21 November 2018.
A copy of the final licence conditions are attached as Appendix A2. The final version
includes a revised definition of “Issuer Credit Rating” in Condition A, and the omission
of a specific provision for requiring information to be submitted, when compared with
the version we consulted upon.
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A1 Response to consultation from Portsmouth Water

8

Portsmouth Water: Conclusions on Change of Control and Modification of Instrument of Appointment

22 June 2018

Registered Office:
Portsmouth Water Ltd
PO Box 8
Havant
Hampshire PO9 1LG

Aileen Armstrong
Senior Director of Finance and Governance
Change of Control – Portsmouth Water
Ofwat
Centre City Tower
7 Hill Street
BIRMINGHAM
B5 4UA

Tel: 023 9249 9888
Fax: 023 9245 3632
Web: www.portsmouthwater.co.uk
Please ask for
Our Ref
Your Ref

HMGO/KL

Dear Aileen
Consultation for proposed modifications to license conditions for Portsmouth Water Limited
Thank you for the opportunity to comment on this licence modification consultation.
1) Do you agree with our assessment of the incoming owners?
The Board agrees with Ofwat’s assessment of Ancala. In our view Ancala has appropriate economic and
financial standing together with relevant experience in relation to long term infrastructure businesses,
including water.
Following the appointment of an Investor nominated NED, the Board has already agreed that appropriate
changes will be made to Board composition in order to meet the Governance requirements in relation to
this matter.
We believe that the risk of any significant conflicts of interest arising are minimal and that appropriate
safeguards are in place, including Board governance and policies aligned to RAGs, should such matters
emerge.
2) What are your views on the ability of the new owners to run a regulated water utility?
The Board agrees with Ofwat’s assessment of Ancala’s ability to run a regulated water company. It
should be noted that there remains in place an experienced existing Board and management team. This
team will be enhanced by the knowledge and experience of the infrastructure sector brought by the Ancala
team.
In particular the Board are confident that Ancala will take a long term view on its investment in the
business and are committed to the Company’s mission “to supply high quality drinking water whilst
providing excellent levels of service for our customers at the lowest price in the country”. In addition, this
change on ownership structure will provide access to additional capital permitting the strategic
investments that will enable further water trading in the South East region.
3) Do you have any concerns with the new owners that might affect the ability of Portsmouth Water to
fulfil its statutory duties and obligations under its licence?
We have no concerns that Ancala might affect the Company’s ability to commit its statutory duties. Ancala
are committed to the Company’s strategic goals and to a long term investment strategy including stable
and sustainable shareholder returns.
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4) What are your views on the proposed modifications of Portsmouth Water’s licence?
Condition P – ring fencing conditions
As the Company has previously indicated, the Board has accepted the revisions to drafting of Condition
P except as noted below;
7 Credit rating and “Cash lock up”
We have significant concerns regarding the revision of the requirement to retain an investment grade
credit rating from “all reasonable endeavours” to “must ensure”. The Board continues to recognise the
importance of maintaining a sound, financeable business model including focus on retention of credit
rating. However, it is also recognised that many factors that affect a credit rating are entirely outside the
control of the business/management.
In particular, we note that recent changes to the regulatory economic model have not been mirrored by
rating agency methodology. For example regulatory levers which may, legitimately, be used by
companies to manage financeability are disregarded for ratings purposes as are net ODI rewards. This
is resulting in growing divergence between the regulatory and ratings models. As a consequence
business economics, which are financeable, may not be recognised as such by the rating agencies –
putting the ratings under pressure. Accordingly we have significant concerns that this could create a “cliff
edge” whereby changes in ratings activity, beyond the Company’s control, result in a breach of licence
condition. This concern is further supported by Moody’s recent comments on the “stability” of the water
regulatory environment.
5 Listing of financial instruments
In addition, whilst not in disagreement, we would like to note the following in relation to the requirement
for a debt listing. We understand that currently, Ofwat recognise the listed Artesian debt as if it were
listed by the Company. With the relatively high cost of the Artesian loan, the Company will continue to
seek opportunities to refinance this debt. However, to have listed debt in the future might be
disproportionately expensive for both borrower and lender and ultimately for our customers. Whilst we do
not challenge the licence condition, we would ask for discretion from Ofwat to be applied on this matter
should it arise.
Condition A – definitions
The company has accepted the revisions to definitions as drafted.
5) What are your views on our assessment of the Ultimate Controllers?
We are in agreement with Ofwat’s assessment of the Ultimate Controllers.
If you have any further comments please do not hesitate to contact Helen Orton the Finance and
Regulation Director (h.orton@portsmouthwater.co.uk).
Yours sincerely

Mike Kirk
Chairman
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A2 Modifications to Portsmouth Water’s licence
We have made the following modifications to Portsmouth Water’s licence1.

Condition A
We have added the following to Condition A:
2

In construing these Conditions:
…

(3)

references to a liability shall be taken to include the creation of any
mortgage, charge, pledge, lien or other form of security of encumbrance,
the making of a loan and the taking on of a debt; and
a. references to a loan shall be taken to include the transfer or lending, by
any means, of any sum of money or rights in respect of that sum.

3

Unless the context otherwise requires, in these Conditions:

“Corporate Family Rating” means a credit rating assigned by a Credit Rating
Agency to reflect its opinion of the ability of a corporate group to honour all of its
financial obligations, as if there was a single class of debt and a single
consolidated legal entity structure, where the corporate group is as determined by
the relevant Credit Rating Agency, and the Water Services Regulation Authority
has approved in writing to the Appointee that such corporate group can be used
for this purpose.
“Credit Rating Agency” means:
(a)

Standard and Poor’s Ratings Financial Services LLC (or any of its
subsidiaries);

1

We are currently consulting on proposals to simplify various licence conditions of all undertakers
licences. If our proposed licence simplification goes ahead, all references to The Water Service
Regulation Authority will appear as Ofwat for brevity and to reflect common usage. ‘Ofwat’ will be
defined in Condition A as ‘the Water Services Regulation Authority.
https://www.ofwat.gov.uk/wp-content/uploads/2018/09/Consultation-under-section-13-of-the-WaterIndustry-Act-1991-on-proposed-modification-to-simplify-various-conditions-of-all-undertakerslicences.pdf
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(b)

Moody’s Investors Services Incorporated (or any of its subsidiaries);

(c)

Fitch Ratings Limited; or

(d)

any reputable credit rating agency which has been notified to the Appointee
by the Water Services Regulation Authority as having comparable standing
to Standard & Poor’s Ratings Group, Moody’s Investors Services
Incorporated and Fitch Ratings Limited in both the United Kingdom and the
United States of America;

“Cross-Default Obligation” means a legal obligation contained in an agreement
or arrangement where the Appointee’s liability to pay or repay any debt or other
sum arises or is increased or accelerated due to the default of any person or entity
other than the Appointee;
“Financing Subsidiary” means a subsidiary company of the Appointee:
(1)

(a) which is wholly owned by the Appointee; and
(b) the sole purpose of which, as reflected in the company’s articles of
association, is to raise finance on behalf of the Appointee for the purposes
of the Regulated Activities;
or

(2)

Which the Water Services Regulation Authority has agreed in writing will be
considered a Financing Subsidiary.

“Holding Company” has the meaning set out in section 1159 of the Companies
Act 2006;
“Investment Grade Rating” means an Issuer Credit Rating recognised as
investment grade by a Credit Rating Agency;
“Issuer Credit Rating” means, either:
(a)

a credit rating assigned to an issuer of corporate debt by a Credit Rating
Agency; or

(b)

a Corporate Family Rating assigned by a Credit Rating Agency, for so long
as the Appointee continues to be a member of a corporate group approved
for this purpose by the Water Services Regulation Authority.
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“Lowest Investment Grade Rating” means:
(a)

an Issuer Credit Rating of BBB- by Standard & Poor’s Ratings Financial
Services LLC or Fitch Ratings Limited or an Issuer Credit Rating of Baa3 by
Moody’s Investors Services Incorporated or such Issuer Credit Rating as
may be specified from time to time by any of these credit rating agencies as
the lowest Investment Grade Rating; or

(b)

an equivalent rating from any other Credit Rating Agency;

“Ring-fencing Certificate” means a certificate, submitted to the Water Services
Regulation Authority by the Appointee, which states that, in the opinion of the
Board of the Appointee:
(a)

the Appointee will have available to it sufficient financial resources and
facilities to enable it to carry out the Regulated Activities, for at least the
twelve month period following the date on which the certificate is submitted;

(b)

the Appointee will have available to it sufficient management resources and
systems of planning and internal control to enable it to carry out the
Regulated Activities, for at least the twelve month period following the date
on which the certificate is submitted; and

(c)

all contracts entered into between the Appointee and any Associated
Company include the necessary provisions and requirements in respect of
the standard of service to be supplied to the Appointee, to ensure that it is
able to carry out the Regulated Activities;

“subsidiary” has the meaning set out in section 1159 of the Companies Act 2006;
“Ultimate Controller” means any person which, whether alone or jointly and
whether directly or indirectly is, in the reasonable determination of the Water
Services Regulation Authority, in a position to control or in a position to materially
influence the policy or affairs of the Appointee or any Holding Company of the
Appointee;
“United Kingdom Holding Company” means a Holding Company which is
registered in the United Kingdom and which is not a subsidiary of any company
registered in the United Kingdom;

Condition P
We modified Condition P in the following way:
Replace the existing Condition P wording with the wording presented below.
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Condition P: Regulatory ring-fence
1

Introduction

1.1

The purpose of this Condition is to ensure that:
(a)

the Appointed Business is conducted as if it is substantially the
Appointee’s sole business and it is a public limited company separate
from any other business carried out by the Appointee;

(b)

the Appointee retains sufficient rights and assets and has in place
adequate financial resources and facilities, management resources and
systems of planning and internal controls;

(c)

any transfers or transactions entered into by the Appointee do not
adversely affect the Appointee’s ability to carry out the Regulated
Activities;
and

(d)

the Appointee demonstrates that it is complying with the requirements of
this condition.

2

Conduct of the Appointed Business

2.1

The Appointee must, at all times, conduct the Appointed Business as if the
Appointed Business were:
(a)

substantially the Appointee’s sole business; and

(b)

a public limited company separate from any other business carried out
by the Appointee.

2.2

The Appointee must meet the corporate governance principles issued by the
Water Services Regulation Authority and revised from time to time.

2.3

The Appointee will demonstrate, in an appropriate manner, how it is meeting
the principles referred to in paragraph 2.2.

3

The Role of the company’s Ultimate Controller and United Kingdom Holding
Company

3.1

The Appointee must ensure that, at all times:
(a)

there is an undertaking in place which is given by the Ultimate Controller
of the Appointee in favour of the Appointee; and

(b)

where the United Kingdom Holding Company of the Appointee is not the
Ultimate Controller of the Appointee, there is an undertaking in place
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which is given by the United Kingdom Holding Company of the Appointee
in favour of the Appointee.
3.2

The Appointee must ensure that any undertaking given pursuant to paragraph
3.1 provides:
(a)

that the person giving the undertaking must, and must procure that each
of its subsidiaries other than the Appointee and its subsidiaries:
(i)

provides to the Appointee such information as is necessary to
enable the Appointee to comply with; and

(ii)

does not take any action which may cause the Appointee to
breach any of,

its obligations under the Water Industry Act 1991 or under these Conditions;
and
3.3

Where:
(a)

an undertaking required to be given by a person in accordance with
paragraph 3.1 is not in place; or

(b)

there has been a breach of the terms of such an undertaking by the
person that gave it and that breach has not been remedied,

the Appointee must not enter into any new contract or arrangement with such a
person or the subsidiaries of such a person other than subsidiaries of the
Appointee, without the prior written approval of the Water Services Regulation
Authority.
3.4

The Appointee must provide to the Water Services Regulation Authority such
certified copies of any undertaking given pursuant to paragraph 3.1 as are
requested by the Water Services Regulation Authority.

3.5

The Appointee must immediately inform the Water Services Regulation
Authority in writing if the Appointee becomes aware that:

3.6

(a)

an undertaking given by a person pursuant to paragraph 3.1 has ceased
to be legally enforceable; or

(b)

there has been a breach of the terms of such an undertaking by the
person that gave it.

The Appointee shall inform the Water Services Regulation Authority as soon as
reasonably practicable if the Appointee becomes aware that:
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(b)

arrangements are in progress or in contemplation which, if carried
into effect, may lead to a change to the Ultimate Controller(s) of the
Appointee; or

(c)

arrangements have been put into effect which might be considered
to have led to a change to the Ultimate Controller(s) of the
Appointee; or

(d)

any person intends to submit a merger control filing to the
Competition and Markets Authority or the European Commission
with respect to an actual or potential change of control of the
Appointee.

3.7

The Appointee must comply with any direction given by the Water Services
Regulation Authority to the Appointee to enforce the terms of an undertaking
given to it pursuant to paragraph 3.1.

4

Assets, rights and resources

4.1

The Appointee must, at all times, act in a manner which is best calculated to
ensure that it has in place adequate:
(a)

financial resources and facilities;

(b)

management resources; and

(c)

systems of planning and internal control,

to enable it to carry out the Regulated Activities. The above requirements must
not be dependent upon the discharge by any other person of any obligation
under, or arising from, any agreement or arrangement under which that other
person has agreed to provide any services to the Appointee in its capacity as a
Relevant Undertaker.
4.2

The Appointee must ensure that, as far as reasonably practicable, it has
available to it sufficient rights and resources other than financial resources so
that if, at any time, a special administration order were to be made in relation to
it, the special administrator would be able to manage the affairs, business and
property of the Appointee in accordance with the purposes of the special
administration order.

4.3

For the purposes of paragraph 4.2, the Appointee is not required to amend the
terms of any legal obligation which has been transferred to it in accordance with
a scheme made under Schedule 2 to the Water Industry Act 1991.

4.4

Where rights and resources which are required to be made available pursuant
to paragraph 4.2 are made available by a Group Company, the Appointee must
16
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ensure that if, at any time, a special administration order were to be made in
relation to it, the rights and resources would be available to the special
administrator for the purpose set out in paragraph 4.2.
5

Listing of financial instruments

5.1

If the Ultimate Controller of the Appointee is not listed on the London Stock
Exchange or on another exchange that the Water Services Regulation Authority
agrees is of similar standing, the Appointee is must comply with paragraph 5.2.

5.2

The Appointee must use all reasonable endeavours to maintain the listing of a
financial instrument, whose market price should reflect the financial position of
the Appointed Business, on:
(a)

the London Stock Exchange; or

(b)

with prior agreement of the Water Services Regulation Authority, another
exchange of similar standing,

unless the Water Services Regulation Authority, following an application by the
Appointee, determines that market conditions are such that it would be
inappropriate for the Appointee to maintain the listing of such a financial
instrument.
6

Transfer Pricing and Cross-Default Obligations

6.1

The Appointee must ensure that:
(a)

every transaction between the Appointed Business and any Associated
Company is at arm’s length, so that neither the Appointed Business nor
the Associated Company gives a cross-subsidy to the other; and

(b)

the Appointed Business neither gives nor receives any cross-subsidy
from any other business or activity of the Appointee.

in accordance with Regulatory Accounting Guideline 5 (Transfer Pricing in the
Water and Sewerage Industry) published by the Water Services Regulation
Authority and revised from time to time.
6.2

The Appointee must provide the Water Services Regulation Authority with any
Information about the costs of an Associated Company which provides services
to the Appointee which the Water Services Regulation Authority reasonably
requires.

6.3

The Appointee must not, without the prior approval of the Water Services
Regulation Authority:
(a)

give a guarantee in relation to any liability of an Associated Company;
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6.4

(b)

make a loan to an Associated Company; or

(c)

enter into an agreement or other legal instrument incorporating a CrossDefault Obligation.

The Appointee must not continue or permit to remain in effect an agreement or
other legal instrument incorporating a Cross-Default Obligation unless:
(a)

prior approval has been given by the Water Services Regulation
Authority; or

(b)

the Cross-Default Obligation would only arise on a default by a subsidiary
of the Appointee and the Appointee ensures that:
(i)

the period for which the Cross-Default Obligation is in effect is not
extended;

(ii)

liability under the Cross-Default Obligation is not increased; and

(iii)

no change is made to the circumstances in which liability under
the Cross-Default Obligation may arise.

6.5

The Appointee shall not, without the consent of the Water Services Regulation
Authority and otherwise than in compliance with its directions concerning the
valuation of the asset and the treatment of the consideration in the Appointee's
accounts, transfer to any Associated Company to which sub-paragraph 6.1
applies any right or asset to which paragraph 4.2 applies.

7

Credit Ratings and “Cash Lock-Up”

7.1

The Appointee must demonstrate its ability to service its debt obligations by
complying with paragraph 7.2

7.2

The Appointee must ensure that it and any Associated Company which issues
corporate debt on its behalf maintains, at all times, an Issuer Credit Rating
which is an Investment Grade Rating.

7.3

The “Cash Lock-Up” provisions set out in paragraph 7.4 apply in any
circumstances where:
(a)

the Appointee does not hold an Issuer Credit Rating which is an
Investment Grade Rating;

(b)

the Appointee holds more than one Issuer Credit Rating and one or more
Issuer Credit Ratings held by it is not an Investment Grade Rating; or

(c)

any Issuer Credit Rating held by the Appointee is the Lowest Investment
Grade Rating and:
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7.4

(i)

the rating is on review for possible downgrade or is on “Credit
Watch” or “Rating Watch” with a negative designation; or

(ii)

otherwise where the rating outlook of the Appointee as specified
by the Credit Rating Agency which has assigned the Lowest
Investment Grade Rating has been changed from stable or
positive to negative.

Where paragraph 7.3 applies, the Appointee must not, without the prior
approval of the Water Services Regulation Authority, transfer, lease, licence or
lend any sum, asset, right or benefit to any Associated Company, other than
where:
(a)

(b)

(c)

the Appointee makes a payment to an Associated Company which is:
(i)

pursuant to an agreement entered into prior to the circumstances
referred to in paragraph 7.3 arising, which provides for the goods,
services or assets to be provided on an arm’s length basis and
on normal commercial terms; and

(ii)

properly due in respect of the goods, services or assets;

the Appointee transfers, leases, licenses or lends any sum, asset, right
or benefit to any Associated Company (excluding a dividend payment, a
distribution out of distributable reserves or a repayment of capital),
where:
(i)

the transaction is on an arm’s length basis on normal commercial
terms; and

(ii)

the value due in respect of the transaction is payable wholly in
cash and is paid in full when the transaction is entered into;

the Appointee makes a repayment of, a payment of interest on or
payments in respect of fees, costs or other amounts incurred in respect
of:
(i)

a loan made from a Financing Subsidiary to the Appointee,
provided that the Financing Subsidiary continues to be an
Associated Company of the Appointee; or

(ii)

a loan made prior to the circumstances referred to in paragraph
7.3 arising which is otherwise in accordance with these
Conditions, provided that payment in respect of such a loan is not
made earlier than provided for in accordance with its terms;

or
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(d)

the Appointee makes a payment for group corporation tax relief or for the
surrender of Advance Corporation Tax, calculated on a basis not
exceeding the value of the benefit received, provided that the payment is
not made before the date on which the amounts of tax subject to the relief
would have become due.

8

Dividend Policy

8.1

The Appointee must, at all times, have in place a dividend policy which
effectively embodies:
(a)

the principle that dividends declared or paid should not impair the ability
of the Appointee to finance the Appointed Business; and

(b)

the principle that dividends should be an incentive which is expected to
reward efficiency and the management of economic risk,

and has been approved by the Board of the Appointee.
8.2

The Appointee must ensure that any dividends are declared or paid in
accordance with the current dividend policy made in accordance with paragraph
8.1.

9

Ring-fencing Statement and Certificate

9.1

The Appointee must publish with its audited accounts for each twelve month
period a statement as to whether or not (as at the end of the period) the
Appointee has available to it sufficient rights and resources other than financial
resources, as required by paragraph 4.2

9.2

No later than the date on which the Appointee is required to deliver to the Water
Services Regulation Authority a copy of each set of accounting statements
prepared under Condition F, the Appointee must submit a separate Ringfencing Certificate to the Water Services Regulation Authority.

9.3

Where the Board of the Appointee becomes aware of any activity of the
Appointee or any Group Company which does not form part of the Regulated
Activities, and which may be material in relation to the Appointee’s ability to
finance the Regulated Activities, the Appointee must:

9.4

(a)

inform the Water Services Regulation Authority; and

(b)

within fourteen calendar days of becoming aware of the activity, submit
a new Ring-fencing Certificate to the Water Services Regulation
Authority.

Where the Board of the Appointee becomes aware of any circumstances which
would change its opinion such that it would not give the opinion contained in
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the Ring-fencing Certificate, the Appointee must inform the Water Services
Regulation Authority of this in writing.
9.5

Whenever the Appointee submits a Ring-fencing Certificate to the Water
Services Regulation Authority, the Appointee must submit a statement of the
main factors which the Board of the Appointee has taken into account in giving
its opinion for the Ring-fencing certificate.

9.6

A Ring-fencing Certificate must be:
(a)

signed by all directors of the Appointee on the date of submission; or

(b)

approved at a meeting of the Board of the Appointee, convened in
accordance with the Appointee’s articles of association, in which case
the certificate must:
(i)

be signed by a director of the Appointee or the Appointee’s
company secretary; and

(ii)

have appended to it a certified copy of the minutes of the
approval.

9.7

Each Ring-fencing Certificate shall be accompanied by a report prepared by
the Appointee's Auditors and addressed to the Water Services Regulation
Authority, stating whether they are aware of any inconsistencies between that
Ring-fencing Certificate and either the statements referred to in sub-paragraph
9.3 of condition F or any information which the Auditors obtained in the course
of their work as the Appointee's Auditors and, if so, what they are.

10

Reporting of Material Issues

10.1 Where the Board of the Appointee becomes aware of any circumstance that
may materially affect the Appointee’s ability to carry out the Regulated Activities
the Appointee must inform the Water Services Regulation Authority as soon as
possible.
11

References to Competition and Markets Authority

11.1 The Appointee may notify the Water Services Regulation Authority, within one
month of receiving notice that a revision is to be made to the corporate
governance principles referred to in paragraph 2.2, that it disputes the revision,
and in that case:
(a) the question of whether the revision is appropriate shall (unless the Water
Services Regulation Authority withdraws the decision to make it) be referred by
the Water Services Regulation Authority to the Competition and Markets Authority
for determination; and
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(b) the revision shall not take effect unless the Competition and Markets
Authority determines that it shall.

Removal of paragraphs from other conditions
We also propose removing the following paragraphs:

Condition F
1.1(3), 1.1(4), 1.1(4A), 1.1(6), 6.1, 6.8 to 6.12 and all paragraphs in 6A

Condition K
All paragraphs in 3.
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