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fencing framework 

 
We welcome the consultation on strengthening the regulatory ring fencing framework, and the 
thorough way it has been conducted. The documents relating to the associated Thames Water 
Change of Control consultation and the preliminary phone conference in December with Ofwat were 
particularly helpful and enabled us to create what we believe are constructive suggestions in our 
response. 
 
We have set out alternative wording to Condition P3.6 that we would be happy to discuss further 
should that be appropriate. 
 
1) In light of the summary of views expressed and our initial consideration of the points made 
to date, do you agree with, or have any further comments to make with respect to, the 
proposal that all Appointees’ licences require that they “must ensure” they maintain an 
appropriate investment grade credit rating at all times? (See Annex: Condition P7). Do you 
think that this would give rise to any particular issues of a practical nature? If so, please 
explain and provide evidence of these impacts.  
 
As retaining an investment grade rating is key to efficient financing, there are already very strong 
financial incentives for a company to retain or return to investment grade, so we have little doubt that 
the Appointee’s plans to regain investment grade rating will align with the interests of customers and 
the regulator in this instance.  
 
We have previously set out our concerns that an inflexible licence requirement for a permanent 
investment grade credit rating could restrict the Company and Ofwat’s ability to allow time for the 
delivery of a recovery plan to return a company to an investment grade rating.  
 
The change could effectively create a “cliff-edge” situation whereby a company that loses its 
investment grade credit rating is immediately in breach of its licence, even if it has a plan in place to 
remedy and recover that rating. Retaining the ‘reasonable endeavours’ provisions would importantly 
give Ofwat the explicit freedom to delay enforcement action, provided a recovery plan was in place.  
 
We thus do not feel that this licence amendment is necessary or advisable. 
  
Were the amendment still to be made, we suggest the reference to Ofwat taking a proportionate 
response and considering factors in the wider economy on page 12 of the consultation should be 
emphasised in the final guidance.  
 
2) Do you agree with the proposal to adjust the definition of issuer credit rating to explicitly 
allow for the use of a corporate family rating? (Condition P7)  
 
We welcome the proposal that all Appointees have an opportunity to take the approach that has been 
agreed for Thames Water.  
 
It is in the interest of customers that companies can raise finance in the most efficient way possible, 
so we favour the flexibility this clause would allow whilst supporting the necessary customer 
protections associated with it.  
 
3) Do you agree with, or have any further comments to make with respect to, the proposal to 
include the most up-to-date cash lock-up provisions for companies where they are currently 
not included? (Condition P7)  
 
The Northumbrian Water licence Condition F currently includes up-to-date cash lock-up provisions, so 
the only changes we anticipate are the wording simplification and transferring the clauses to Condition 
P.  
 
4) What are your views on the changes we have set out to bring the provisions relating to ring-
fencing certificates into line with industry-leading standards? (Condition P9)  
 
We already have the ring-fencing certificates provisions in our licence so we are not in a position to 
comment on possible changes to other company licences.  
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5) Do you have any views about the form and consistency of information provided with ring-
fencing certificates or our expectations in relation to these matters?  
 

It would be helpful for Ofwat to set out its expectations in relation to the contents of the ring-fencing 

certificates. This need not necessarily be included in the licence, but could be part of an associated 

document such as the Regulatory Accounting Guidelines that could be updated more easily than 

requiring a licence change. 

 
6) Do you agree with our proposal to bring all licences up to the same standard in relation to 
the reporting of material issues, but not to develop guidance? (Condition P10 
 
We support the proposal not to include guidance in the licence. It is not possible or desirable to 
include such a list in the licence, as it would inevitably be subjective. It may be more appropriate for 
Ofwat to issue an associated document with examples that could be updated more easily than a 
formal licence change. We suggest this should explicitly note that business and operational changes 
in the ordinary course of running a company would not typically meet the materiality test.  
 
Ofwat should ensure that this approach is simply presented as notification of issues that affect a 
company’s ability to meet its licence obligations and not as a request or requirement for regulatory 
approval, which could fetter the legal position of the regulator for any future action.  
 
7) Do you have any other comments on the issues discussed above or elsewhere in this 
consultation that you would like us to consider?  
 
In our response to the Thames Water Change of Control consultation, we set out our concern over 
the ambiguity and impracticality of Condition P3.6, Clauses a & b, specifically the requirement for 
notification of possible future ownership changes.  
 
The wording in these clauses is confusing – for example, does ‘might be considered’ refer to an Ofwat 
or an Appointee viewpoint? Would the clauses be assessed considering the information known at the 
time or in hindsight?  
 
We have proposed the following alternative wording with the changes highlighted in bold below:  
 
(a) arrangements are in progress which the board of the Appointee is reasonably certain will lead 
to a change to the Ultimate Controller(s) of the Appointee; or  
(b) arrangements have been put into effect which the board of the Appointee is aware have led to a 
change to the Ultimate Controller(s) of the Appointee; or  
 

Our reasoning for the changes is that, whilst we appreciate Ofwat’s subsequent attempts at 

clarification in the Thames Water conclusion paper, we believe there remains subjectivity in what is a 

legal contractual document. There are other potential issues raised, including that, even after the 

changes suggested above, the Appointee’s board will need to exercise some judgment.  

 

There are other duties owed by the Board and sensitivities which often need to be considered in such 

situations – for example, the position of other stakeholders (and risks arising therefrom) and the 

potential implications for both companies and Ofwat by virtue of such information constituting 

potentially price sensitive information under relevant listing rules. As an alternative to the “reasonable 

certainty” approach suggested in (a), above, a more general principle could be applied whereby the 

Appointee advises Ofwat of a potential change of control when its Board considers it appropriate 

having regard to all the relevant factors at play. 
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