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E. Ofwat’s investigation  

2.21 On 24 August 2018, we received the complaint and, on 3 October 2018, we 
contacted Affinity Water to determine whether the complaint could be resolved 
informally.   

2.22 On 16 October 2018, Affinity Water confirmed that it had attempted to resolve 
this matter informally but had reached a point where it would be helpful for 
Ofwat to determine the issue. As such, on 5 November 2018, we formally 
opened a case under section 51C of the Act, and notified the Complainant 
and Affinity Water. During December 2018 and January 2019 we issued 
information requests to the parties to gather further information required for us 
to consider and determine the dispute. 

2.23 On 29 April 2019, we issued our draft determination for this case to the parties 
to the dispute to allow them opportunity to make representations on the 
determination we proposed to make.  
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3. Legal framework   

 This section outlines the key legislative provisions relevant to this case. As 
explained in Chapter 4, above there have been some amendments to all of 
the provisions referred to below (other than section 30A of the Act). 
Depending on the provision, those amendments became effective on either 1 
October 2017 or 1 April 2018. However, given the timing of this dispute, all the 
references below, are references to the provision prior to the amendments 
introduced by the Water Act 20146.     

A. Supplies for domestic purpose  

 Where an owner or occupier of premises requires a supply of water for 
premises in a particular locality (such as a development site) for domestic 
purposes:  

a. under section 41(2) of the Act, the owner or occupier of premises in that 
locality may requisition a water main from a water undertaker. Subject to 
the conditions set out in section 41 of the Act being fulfilled, the water 
undertaker is under a duty to provide the water main (requisition); or  

b. the owner or occupier of the premises in that locality may choose to 
construct the required mains and/or service pipes themselves, with the 
person constructing them entering into an agreement under section 51A(1) 
of the Act for that infrastructure to be vested in the water undertaker at an 
agreed date if it is constructed in accordance with the terms of an adoption 
agreement agreed between the parties (self-lay).  

B. Requisition charge  

 Under section 41(1)(c) and section 42(2) of the Act, as part of the duty to 
comply with a water main requisition, a water undertaker can recover a 
contribution from the owner or occupier of the premises towards the costs of 
providing the water main (a requisition charge).  

 Sections 42 – 43A of the Act set out the financial conditions for complying with 
a mains requisition. The requisition charge a water undertaker is allowed to 
recover is calculated by reference to i) the annual borrowing costs of a loan of 
an amount that would be required to cover the costs reasonably incurred in 
providing the main; and ii) the revenue which will be recovered by the water 
undertaker by means of the new main (that is, the bills paid by customers 

                                            
6 See paragraph 4.1 below.  
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connected to that main, which is in turn derived from the occupancy rates of 
the premises connecting) over each of the 12 years following the provision of 
the water main. Where, in any of those years, the revenue exceeds the 
borrowing costs, the owner or occupier of the premises will not be required to 
make any payment. Where the borrowing costs exceed the revenue, the 
water undertaker is entitled to require the owner or occupier of the premises 
to pay the difference to the water undertaker.   

 Under section 42(2)(a) the owner or occupier of the premises can choose to 
pay the water undertaker the requisition charge either by way of an annual 
amount over each of the 12 years following the provision of the water main 
(the relevant deficit), or a single lump sum payment made following the 
provision of the water main. This is referred to as the discounted aggregate 
deficit (the DAD) and is commonly called the statutory commuted sum. The 
relevant deficit is calculated in accordance with section 43 of the Act and the 
DAD is calculated in accordance with section 43A of the Act.   

 The final requisition charge can only be requested once the water main has 
been provided, albeit a security payment towards this can be requested in 
advance by the water undertaker by virtue of section 42(1)(b) of the Act.  

C. Self-lay adoption agreements (section 51A of the Act) 

 Section 51A of the Act provides that a water undertaker may agree with any 
person constructing or proposing to construct a water main or a service pipe 
for domestic purposes that, if the relevant infrastructure is constructed in 
accordance with the terms of its self-lay adoption agreement, the undertaker 
will, following completion of the work, at some specified date or event, declare 
the water main and/or service pipe be vested in them (otherwise termed as 
‘adopted’).  

 Under section 51A(3) of the Act, a person proposing to construct a water main 
or a service pipe may make an application in writing to a water undertaker 
requesting them to enter into an adoption agreement under section 51A of the 
Act. This application must be accompanied by such information the water 
undertaker may reasonably require.  

 Section 51A(6) of the Act specifies that in deciding whether, or on what terms, 
to grant an application for an adoption agreement, the water undertaker shall 
have regard in particular to any effect or potential effect on the quality of water 
supplies and to any increased danger to life or health that it considers may 
result.   
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 Section 51A(7) of the Act states that the terms of an adoption agreement 
under section 51A(1) of the Act relating to a water main may, in particular, 
include terms:  

a. for the provision (at the expense of the person constructing or proposing to 
construct the water main) by,  

i. that person; or  
ii. the water undertaker  

of such associated infrastructure at or downstream of the point of 
connection with the water undertaker’s supply system as it is necessary to 
provide in consequence of incorporating the new water main into that 
system;  

b. providing that, if the water main and the associated infrastructure are 
constructed in accordance with the terms of the agreement, the water 
undertaker will, in addition to declaring the water main to be vested in it, 
declare the associated infrastructure to be so vested;  

c. where the water undertaker considers that the proposed main is, or is 
likely to be, needed for the provision of water supply services in addition to 
those for which the person is proposing to construct the main:  

i. requiring that person to construct the main in a manner differing, as 
regards materials or size of pipes, depth or otherwise, from the 
manner in which that person proposes, or could otherwise be 
required by the water undertaker, to construct it; and  

ii. providing for the repayment by the water undertaker of any extra 
expense reasonably incurred by that person in complying with that 
requirement;  

d. for the connection of the new water main to the water undertaker’s existing 
supply system at the point or points specified in the agreement; and  

e. for any service pipes which the person constructing or proposing to 
construct the new water main proposes to connect to that main to be 
constructed in accordance with the terms of the agreement and, subject to 
that, to be vested in the water undertaker at the same time as the main.  

D. Self-lay conditions of compliance (section 51 of the Act) 
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 Section 51C of the Act sets out the financial conditions of complying with an 
agreement to adopt self-laid mains (entered into or to be entered into under 
section 51A of the Act). The section provides for two financial transactions:  

a. Section 51C(2) and (3) of the Act provides for the water undertaker to 
recover certain costs it reasonably incurs in connection with the adopted 
main from the person constructing or proposing to construct that self-laid 
main. This is sometimes termed the “developer payment” and often relates 
to non-contestable works that only the water undertaker can provide. The 
water undertaker may, under section 51C(4) of the Act, require a security 
payment in relation to the developer payment; and   

b. Section 51C(5) of the Act requires the water undertaker to pay the person 
constructing or proposing to construct the self-laid main the “discounted 
offset amount” at the point of the main being adopted. This payment is 
often called the “asset value payment”.   

 Subject to the terms of the adoption agreement agreed between the parties 
under section 51A of the Act, these payments can be made to/from the 
developer and/or the SLP who has constructed the adopted main on its 
behalf.  

 Sections 51C(6) – 51C(9) of the Act set out the approach to be used to 
calculate the discounted offset amount, which involves taking the sum of the 
"estimated offsets" for each of the twelve years following the vesting in the 
water undertaker of the water main. For each of the twelve years following the 
adoption of the main, the estimated offset is the lesser of:  

a. the estimated revenue that will be recovered by means of the adopted 
main for the year; and  

b. the annual borrowing costs of a loan that would be required to cover the 
costs of providing the adopted main (based on the water undertaker’s 
estimated costs).  

These annual figures are discounted (to determine their net present value) 
and summed for the 12 year period to calculate the discounted offset 
amount.  

 As a result of the two financial provisions set out above, with the potential for 
one payment (the asset value payment) to go from the water undertaker to the 
developer/SLP and another (the developer payment) from the developer/SLP 
to the water undertaker, where both payments are due it is common for the 
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water undertaker to net one payment off against the other, resulting in a single 
financial transaction taking place. This is sometimes called the net asset value 
payment, since it offsets the developer payment against the discounted offset 
amount (that is, the gross asset value payment value). 

E. Self-lay conditions of compliance (section 51 of the Act) 

 The calculation of the asset value payment and developer payment rely on 
establishing the costs reasonably incurred in providing a new water main (the 
self-laid main to be adopted) and in incorporating the adopted main into the 
undertaker’s supply system.  

 The provisions within section 51C of the Act cross-refer back to section 43 
and 43A of the Act for the purposes of calculating the developer payment and 
the asset value payment respectively.   

 Section 51C(3) of the Act states that the developer payment comprises the 
costs referred to in section 43(4)(a) and (b) of the Act. The references to the 
new main in section 43(4)(a) and (b) of the Act are substituted as if they were 
references to the incorporation of the adopted main into the undertaker’s 
supply system. This provides that the water undertaker shall take into account 
costs reasonably incurred in connection with the adopted main equivalent to: 

a. the costs reasonably incurred in providing such other water mains and 
such tanks, service reservoirs and pumping stations as it is necessary to 
provide in consequence of the incorporation of the adopted main into the 
undertaker's supply system; and  

b. such proportion (if any) as is reasonable of the costs reasonably incurred 
in providing or procuring the provision of any such additional capacity in an 
earlier main as falls to be used in consequence of the incorporation of the 
adopted main into the undertaker's supply system.  

 As a result of this section, the water undertaker’s calculation can include costs 
they reasonably incur as a result of them providing wider works or capacity 
(be that in new or existing / reinforced infrastructure) that may be physically 
located outside of the specific site / locality that is the subject of the self-lay 
(i.e. in the wider network), but which are considered necessary in 
consequence of the self-lay in order to provide a supply to that site / locality.  

 Section 51C(8) of the Act also refers back to section 43 (via section 43A) of 
the Act in stating that the costs used for establishing the annual borrowing 
costs for the asset value payment calculation should be the same as those 
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included for the calculation of the requisition charge. Equal treatment of the 
costs in this way means that the charges faced by the developer are 
equivalent, regardless of whether the infrastructure is requisitioned or self-
laid. This ensures a level playing field in terms of the offer provided by the 
statutory water undertaker in this competitive market.  

F. Disputes regarding self-lay agreements  

 Section 51C(11) of the Act provides that any dispute regarding the payments 
required to be made (i.e. the developer payment or the asset value payment) 
under the provisions of section 51C of the Act can be referred to Ofwat for 
determination under section 30A of the Act.  
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4. Jurisdiction to determine the complaint 

 Section 51C of the Act (and a number of other relevant provisions) was 
amended by the Water Act 2014 and those amendments came into effect, for 
England and Wales, on either 1 October 2017 or 1 April 2018 (depending on 
the provision). The Commencement Order bringing all of these amendments 
into effect included transitional provisions setting out how adoption 
agreements entered into before 1 October 2017, should be dealt with7. In 
particular, article 15(1) and (2) of the Commencement Order provides that:   

1) Before 1st April 2018, old section 51C of the Act continues to have effect 
in relation to an agreement under section 51A of the Act.  

2) From 1st April 2018, the new charging rules do not apply and old section 
51C of the Act continues to have effect, where before that date—  

a) an agreement under section 51A of the Act has been made;  
b) an appeal has been made to the Authority under old section 51B of the 

Act;  
c) an application has been made to the Authority for an order under new 

section 51B(4) of the Act; or  
d) a person and a relevant undertaker have agreed that old section 51C 

of the Act is to continue to be the basis for the calculation of charges 
and that the new charging rules are not to apply.  

 In this dispute, the self-lay agreements for the Site were entered into prior to 1 
April 2018. We are, therefore, satisfied that we have jurisdiction to determine 
the dispute under the ‘old’ provisions of the Act.      

 Ofwat is satisfied that the dispute between the Complainant and Affinity Water 
is a dispute about whether the calculations made by Affinity Water in 
determining the net asset value payments to be paid to the Complainant 
included all reasonable costs, as specified under the Act. Ofwat, therefore, 
has jurisdiction to determine the dispute under the old section 51C, read with 
section 30A, of the Act.   

 Throughout this determination, references to section 51C of the Act are 
references to that section as it existed prior to 1 October 2017. Other 
provisions that have been amended are referred to in chapter 3 which deals 
with the relevant legal framework. All the provisions referred to in that chapter 

                                            
7 Water Act 2014 (Commencement No. 9 and Transitional Provisions) Order 2017 SI 2017/462. 
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(other than section 30A of the Act) were amended to some extent by the 
Water Act 2014 and in all cases, the reference is to the old provision.     

 

 

 

 



19 
 

5. Draft determination 

 On 29 April 2019, we issued a draft determination to the parties to this 
dispute, to which both responded with representations.  

A. Response from the Complainant 

 On 20 May 2019, the Complainant responded to the draft determination 
providing no challenge to its contents.  

B. Response from Affinity Water 

 On 20 May 2019, Affinity Water responded to the draft determination raising a 
number of challenges: 

Excavation and reinstatement costs  

 With regards to excavation and reinstatement costs, Affinity Water considers 
we have not applied the relevant provisions of the Act to this matter correctly. 

 Affinity Water acknowledges that excavation and reinstatement are a 
necessary part of the works required for the physical provision of a water main 
for a development. It does not consider it correct, however, that excavation 
and reinstatement are necessary under a water main requisition. It considers 
that section 41 of the Act requires that the water undertaker provides a water 
main and that, as a matter of strict law, this duty can be satisfied without 
excavation and/or reinstatement.  

 Affinity Water also notes that, as a matter of practice, for most requisitions, 
developers typically excavate trenches to accommodate water and other 
services for their development and carry out reinstatement of their multi-utility 
trenches once all the utility services are provided. Affinity Water considers 
that, where it is agreed (as between the developer and the water undertaker) 
that excavation and reinstatement are to be undertaken by the developer, 
these activities fall outside the work required for the water undertaker to meet 
the requisition duty under Section 41 of the Act. 

 In summary, Affinity Water’s view is that: 

a. It is not permissible to read into Section 43(2) of the Act that costs incurred 
by a developer in excavating and reinstating trenches for the water main 
are “costs reasonably incurred in providing [the] main”. It is only the costs 
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reasonably incurred by the water undertaker that fall within the ambit of the 
costs referred to in this subsection. Accordingly, it would not be 
permissible for a water undertaker to include these costs when calculating 
the relevant deficit for a requisitioned main; and  

b. Section 51C(8) of the Act is clear that the income offset must be calculated
by reference to the (revenue and) costs that would have applied had the
adopted water main been provided pursuant to a requisition. Accordingly,
only those costs that would have been reasonably incurred by the water
undertaker may be taken into account in calculating the asset payment.

Taking the above into account, Affinity Water has asked Ofwat to reconsider 
this aspect of the draft determination and find that the asset payment should 
not take into account excavation and reinstatement costs that would not have 
been incurred by Affinity Water had the developer requisitioned the water 
mains. 

Non–contestable costs 

Affinity Water accepts our findings with regards to non-contestable costs and 
provided no further representations. 

Wider implications of the draft determination 

Affinity Water recognises that jurisdiction for this dispute falls under Section 
51C of the Act as in force prior to 1 April 2018. However, Affinity Water set out 
that it is concerned that the same issue of principle arises when applying 
Ofwat’s Charging Rules for New Connection Services, and it considers the 
approach taken in the draft determination is inconsistent with Rule 30 of those 
Charging Rules. 
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6. Final determination 

 We set out our final determination in this chapter. It has been informed by the 
legal framework, as set out in Chapter 3, and the evidence and 
representations provided to us by both parties. 

 Our determination focuses on whether the disputed costs (i.e. the excavation, 
reinstatement and non-contestable costs) should be included in the 
calculation of the asset value payments for the Site. Our determination also 
looks at whether or not Affinity Water was correct to deduct its non-
contestable costs from the asset value payment due to the Complainant. We 
are not, however, determining the level of the net asset value payment itself. 
We expect Affinity Water to calculate this value on the basis of the 
conclusions of this determination. 

A. Excavation and reinstatement costs 

 As set out above, the Complainant considers that the costs for excavation and 
reinstatement are costs that are reasonably incurred in providing a water main 
and, as such, are required to be included in the asset value payment 
calculation. 

 Affinity Water, however, considers that the calculation of the asset value 
payment should not include excavation and reinstatement costs. It says that in 
its experience, it is wholly exceptional where mains are requisitioned under 
section 41 of the Act, for it to carry out the excavation and reinstatement for 
on-site water mains and these costs are therefore not necessarily required to 
provide a new main. 

 It considers that if excavation and reinstatement costs were to be included 
then this would have the effect of SLPs receiving value through the asset 
value payment for works that would not have been undertaken pursuant to a 
requisition. In contrast, it considers that developers requisitioning mains would 
not derive this value because, under section 42 of the Act, Affinity Water 
would be specifically precluded from including any costs that it had not 
incurred. Taking this into account, Affinity Water considers the principle must 
be for the two sections of the Act to operate in an equivalent manner, which it 
considers would not be the case if Affinity Water included excavation and 
reinstatement costs in the calculation of the asset value payment. 
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 Taking the above into account, Affinity Water considers that its exclusion of 
the excavation and reinstatement costs from the asset value payment 
calculation is reasonable and lawful under the Act.  

 In its response to our draft determination Affinity Water restated its position 
that it does not consider excavation and reinstatement to be necessary works 
in the laying of water mains in all cases and that, therefore, it does not 
consider these reasonable costs to include in the asset value payment 
calculation.  

 Affinity Water has set out to us that it considers that where it is agreed that 
excavation and reinstatement are to be undertaken by a developer, these 
activities then fall outside of the work required for the water undertaker to 
meet its duty under the Act. That is, Affinity Water considers that the duty to 
provide a water main in the Act can be satisfied without excavation and/or 
reinstatement. 

 We do not consider this position to be correct. Where excavation and 
reinstatement works are needed to provide a main, they can be provided by 
the developer, a SLP or the undertaker. In circumstances where a developer 
chooses not to carry out these activities itself (or via a SLP), the water 
undertaker would be obliged to do so in order to fulfil its obligations under the 
requisition request.   

 Affinity Water accepts the principle of equivalence, set out in paragraph 3.19 
above, that is, that in order to establish a level playing field, the charges faced 
by the developer are equivalent, regardless of whether the infrastructure is 
requisitioned or self-laid. It argues that this equivalence is not achieved if 
excavation and reinstatement costs are included the calculation of the asset 
value payment. For the reasons that follow, we disagree with this view and 
consider that equivalence can only be achieved if these costs are included in 
the asset value payment calculation.    

 In calculating the asset value payment, there must be equivalence between 
the costs that would have been incurred had the undertaker provided the main 
under a requisition, and the costs due to the developer or SLP as an asset 
payment. If the undertaker had provided the main itself, it would have had to 
excavate and reinstate the site, unless it had entered into a commercial 
agreement with the developer to the contrary. The fact that there could be a 
commercial agreement under a requisition scenario (for a developer to carry 
out excavation and other works itself) is irrelevant for calculating the asset 
value payment. The comparator here is the undertaker carrying out all 
elements of a requisition.   
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 We also disagree that there is no value to the developer or SLP of entering 
into such a commercial agreement. A developer will only enter into such an 
agreement if it will benefit from such an agreement, and entering into such an 
agreement lowers the calculation of the borrowing costs, also providing value 
to the developer. Excavation and reinstatement would have been necessary 
under a requisition, and for the purposes of the Act it does not matter whether 
these works are carried out by the developer or by Affinity Water. Therefore, 
these costs should be included in the costs reasonably incurred used for the 
asset value calculation.   

 Taking the above into account, we consider the costs reasonably incurred (i.e. 
the total scheme costs set out in Table 2) used to calculate the asset value 
payment should include excavation and reinstatement costs including those 
relating specifically to the provision of the on-site mains as these would have 
been incurred had the main been requisitioned.   

 We also consider that if not explicit in the agreement under section 51A of the 
Act, how the SLP and its developer customer choose to split the completion of 
excavation and reinstatement works on the site, or to share the resulting value 
derived through the asset value payment, is a matter for their own commercial 
agreement. Affinity Water has no role in this separate commercial agreement. 
Its role is limited to the arrangements of, and parties to, the agreement under 
section 51A of the Act.   

B. Non-contestable costs 

 As set out above, Affinity Water has excluded certain non-contestable costs 
(see Table 3) associated with the Site from the asset value payment 
calculation. Affinity Water has also deducted these costs from the amount 
payable by Affinity Water to the Complainant and it has provided evidence, in 
the form of its correspondence with the Complainant in regards to another site 
and self-lay scheme, in support of its reasoning for this.  

 In this correspondence, Affinity Water set out that where it has carried out 
work to incorporate new mains into its system, including work in designing, 
undertaking, supervising and commissioning works, then it can recover this 
back from the developer under section 51C(3) of the Act – that is, that these 
are costs incurred to incorporate the adopted mains into Affinity Water’s 
network. 

 The Complainant considers, however, that the items that Affinity Water is 
classifying as non-contestable (design, site visit and audits) are required to 
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provide a new main and, therefore, fall into the definition of section 43(4)(a) of 
the Act and should be included within the asset value payment calculation. 

 We recognise that when water companies or SLPs provide new infrastructure 
their costs are not limited to construction costs, such as materials and labour. 
They inevitably incur additional costs that are essential to providing the works, 
such as costs relating to design, inspections and water sampling and other 
costs. Where they are reasonably incurred we consider that such costs will be 
part of the costs incurred in providing works.  

 As set out above, Affinity Water and the Complainant made no 
representations with regards to our conclusion on non-contestable costs. As 
such, taking the above into account, we consider the costs reasonably 
incurred (i.e. the total scheme costs set out in Table 2) used to calculate the 
asset value payment should include the non-contestable costs (see Table 3) 
as these should form part of (rather than being additional to) the costs Affinity 
Water would have incurred in providing the main, if it had been requisitioned.  

 We also consider, that these costs were reasonably incurred costs, under 
section 51C(3) of the Act, and Affinity Water is, therefore, correct to deduct 
these from the asset value payment due to the Complainant.   

C. Wider implications of the draft determination 

 Our jurisdiction in this case, as set out above (see Chapter 4), falls under 
Section 51C of the Act as it existed prior to the amendments introduced to the 
Act by the Water Act 2014. The amendments introduced by the Water Act 
2014 provide that Ofwat may issue charging rules in connection with adoption 
agreements (see section 51CD). Ofwat issued charging rules under this 
provision and those rules came into effect on 1 April 2018 (Ofwat’s Charging 
Rules for New Connection Services).  

 In its response to the draft determination, Affinity Water stated its concern that 
the approach taken in the draft determination is inconsistent with Rule 30 of 
the Charging Rules8. Affinity Water’s concern is that the methodology for 
calculating the income offset and asset payment would not meet the 
requirements of Rule 30 where the developer carries out the excavation and 
reinstatement, which it believes to be in the majority of cases.  

 Affinity Water appears to make a distinction between the asset value payment 
made if the work is done by the developer as opposed to an SLP. The Act 

                                            
8 Rule 30 of the charging rules for new connection services sets out the methodology for the 
calculation of income offsetting arrangements. See link here to the charging rules. 
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does not recognise that distinction. The relationship between the developer 
and the SLP is a commercial relationship and has no impact on the 
application of the legislation in determining appropriate asset value payments.     

 This determination has looked specifically at the complaint referred to Ofwat 
on 24 August 2018. Our determination is limited to the facts of this case and 
because it has been made under the legal regime that existed prior to April 
2018. As this regime was more prescriptive than the current arrangements, it 
is unlikely to have a lot of relevance for the determination of future disputes.   
However, what will remain relevant is the principle set out in the Charging 
Rules that “Charges (including any Income Offsets), any Asset Payments and 
arrangements for when they are each payable must be set in accordance with 
the principle that they should promote effective competition for Contestable 
Work.” 

D. Conclusion 

 Taking the above into account, we conclude that, in relation to phase 1 of the 
Site, Affinity Water’s calculation of the asset value payment must include 
reasonably incurred excavation, reinstatement and non-contestable costs.   

 We also consider that, in relation to phase 1 of the Site, Affinity Water is 
permitted, under section 51C(3) of the Act, to deduct its contractor costs (for 
the off-site water mains), and its reasonably incurred non-contestable costs, 
from the asset value payment payable by Affinity Water to the Complainant. 

 Within 20 working days of our final determination, Affinity Water should 
provide the Complainant with details of its final calculation of the asset value 
payments associated with all four phases for the Site, clearly reflecting the 
inclusion of the costs referred to above and make any resulting adjustments in 
payment due to the Complainant. 
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