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About this document   

The document sets out our proposed amendments to the conditions of appointment 
(‘licence’) of Portsmouth Water Limited (‘Portsmouth Water’) and Southern Water 
Services Limited (‘Southern Water’).  The proposed amendments are to facilitate the 
delivery of the Havant Thicket reservoir, which is being built by Portsmouth Water to 
facilitate a water transfer to Southern Water under a Bulk Supply Agreement.  Under 
section 13 of the Water Industry Act 1991 (‘WIA91’), the Water Services Regulation 
Authority (‘Ofwat’) may modify the conditions of a water company’s licence if the 
company consents to the amendments.   In this case, both Portsmouth Water and 
Southern Water have consented to these amendments. 

This document and the attached appendices is a Notice under section 13 of the WIA91.  
Accordingly, it sets out the proposed licence modifications and their effect, and sets 
out our reasons for proposing these modifications.  It also invites comment on these 
proposals. 

This document also sets out related guidance that we propose to publish on how we 
intend regulating the Havant Thicket reservoir.    
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Responding to this consultation 

We invite stakeholders to comment on our proposed modifications by 2 March 2021.  
The companies whose licences we are modifying should also indicate their formal 
agreement or otherwise to the proposed modifications by this date. You can email your 
responses to the address below. 

Please send your responses to Kate.kendall@ofwat.gov.uk. 

We will publish responses to this document on our website at www.ofwat.gov.uk. 
Information provided in response to this consultation, including personal information, 
may be published or disclosed in accordance with access to information legislation –
primarily the Freedom of Information Act 2000 (FoIA), data protection law and the 
Environmental Information Regulations 2004.  

If you would like the information that you provide to be treated as confidential, please 
be aware that, under the FoIA, there is a statutory ‘Code of Practice’ which deals with, 
among other things, obligations of confidence. In view of this, it would be helpful if you 
could explain to us why you regard the information you have provided as confidential. 
If we receive a request for disclosure of the information, we will take full account of 
your explanation, but we cannot give an assurance that we can maintain 
confidentiality in all circumstances. An automatic confidentiality disclaimer generated 
by your IT system will not, of itself, be regarded as binding on Ofwat.    

mailto:Kate.kendall@ofwat.gov.uk
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1. Relevant background 

Southern Water faces significant water resource deficits in the west of its region after 
tight limits were imposed by the Environment Agency on the amount of water it will be 
able to take from environmentally sensitive rivers in Hampshire. Portsmouth Water, on 
the other hand, benefits from having a modest water resource surplus.  As a result, the 
two companies have been working collaboratively on a future transfer of water from 
Portsmouth Water to Southern Water.   

During the 2019 price review process (PR19), Portsmouth Water proposed building the 
Havant Thicket Winter Storage Reservoir (“Havant Thicket reservoir”) to generate an 
additional 21Ml/d of available water to be traded with Southern Water. Overall, 
Portsmouth Water intends to increase its water transfers to 60Ml/d which will make a 
significant contribution to Southern Water meeting the water needs of its customers.   
Portsmouth Water will be responsible for the design, build, finance and operation of 
the Havant Thicket reservoir, with allowed revenues being set through a separate 
Havant Thicket price control as set out in our final determination. 

The two parties have now entered into a Bulk Supply Agreement and have been in 
discussion with Ofwat to ensure alignment between the contractual and regulatory 
frameworks.  As part of those discussions, it has been agreed that the licence 
conditions of both companies will be amended to require both companies to comply 
with the Bulk Supply Agreement.  It has also been agreed that Ofwat will issue 
guidance on the regulatory aspects of the Havant Thicket reservoir, in order to provide 
confidence to the parties and to prospective investors in the reservoir on the regulatory 
framework. In particular, the guidance seeks to provide investors with greater 
confidence about future regulatory periods, by providing guidance as to how we might 
treat the project in future price controls. 

https://www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdf
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2. Overview of the proposed licence changes and 
our reasons for making the changes 

The amendments will require both parties to comply in all material respects with the 
Bulk Supply Agreement.  The effect of the amendments, is that Ofwat will be able to 
intervene if there is a failure to comply.   

We consider that this is necessary in order to protect both sets of customers.  Southern 
Water’s customers will be reliant on the supply from Portsmouth Water and if 
Portsmouth Water fails to comply with its supply obligations under the Agreement, it is 
important that Ofwat can intervene to protect Southern Water’s customers.   

Similarly, Portsmouth Water is building the Havant Thicket reservoir for the benefit of 
Southern Water’s customers and Southern Water’s customers will be paying for the 
reservoir.  It is important to protect Portsmouth Water’s customers from having to pay 
for a reservoir that they do not need.  It is therefore important that Ofwat can intervene 
if Southern Water fails to meet its payment obligations.   

It is important that the costs of building the reservoir are kept as low as possible in 
order to protect Southern Water’s customers who are paying for the reservoir.  This 
requires that investors have confidence that Ofwat supports the bulk supply 
arrangement and that Ofwat will allow Southern Water to collect revenue from its 
customers for payment on to Portsmouth Water.  These licence amendments and the 
guidance are intended to provide investors and customers with confidence that Ofwat 
supports the project and that the contractual and regulatory regimes are aligned.  

The amendments and the guidance make it clear that any intervention by Ofwat will be 
a remedy of last resort and that, in the first instance, we expect the parties to the Bulk 
Supply Agreement to work together to address any problems that arise. In particular, 
the amendments provide that we will not take enforcement action if the agreement 
itself provides for remedies or actions to resolve issues arising in relation to the Bulk 
Supply Agreement.  If Ofwat does have to take action in respect of this new licence  
provision, we will take into consideration all relevant circumstances, including whether 
or not the parties have taken all reasonable contractual and non-contractual steps to 
resolve the licence breach in deciding what, if any, further action is required.  
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3. Our reasons for proposing guidance  

We have developed guidance which sits alongside our final determination and sets out 
how we expect the regulatory framework for the Havant Thicket reservoir to operate.  
The guidance aims to provide greater clarity on Ofwat’s role in the delivery of the 
project and provide necessary clarity to companies and investors regarding the 
remuneration of the project to ensure project efficiency and financeability. 

The guidance covers three main areas :  

 recovery of efficient costs over the life of the project; 
 treatment of the Bulk Supply Agreement should either party enter into special 

administration; and 
 regulatory treatment of the outcome delivery incentives associated with the 

timely delivery of the reservoir  

We are seeking views from interested parties, as to the detail and transparency of the 
regulatory framework and how Ofwat intends it to operate.  We welcome any comments 
on perceived gaps in the guidance or areas where it is unclear. 

https://www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdf
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4. Next steps

Responses to this consultation must reach us by no later than 2 March 2021. 

Subject to final agreement from Portsmouth Water and Southern Water, and having 
taken into account any comments received in response to this consultation, we aim to 
amend the companies’ licences in mid-March 2021.  
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Appendix 1 - Proposed modifications to Southern 
Water’s Licence 

 
1. The following new definitions will be  inserted into paragraph 3 of Condition A at 

the appropriate alphabetical place: 

“Capacity Charge” means the charge of that name under the Havant Thicket 

Agreement; 

“Havant Thicket Activities” has the meaning given to it in paragraph 2 of 

Condition B of the Instrument of Appointment of Portsmouth Water Limited;1 

“Havant Thicket Agreement” means the agreement (including for the bulk supply 

of water) between the Appointee and Portsmouth Water Limited in respect of the 

Havant Thicket Activities; 

 

 

                                                        

 

1 This footnote will not form part of the licence amendments but will appear as an explanatory footnote to the 
consolidated working version of the licence which appears on Ofwat’s website.  
Definition as it appears in Portsmouth Water’s Conditions of Appointment:  "Havant Thicket Activities" means activities 
carried out by the Appointee [Portsmouth Water] in performance of its functions as a water undertaker that are so 
designated from time to time (which designation, for the avoidance of doubt, shall be reversible) by the Water Services 
Regulation Authority which consist of or are related to:  

(a) the planning, development, construction, operation and maintenance of a reservoir located at Havant Thicket and its 
associated infrastructure, for the purpose of facilitating a supply of water in bulk by the Appointee [Portsmouth Water] 
to Southern Water; or  
(b) the supply of water in bulk by the Appointee [Portsmouth Water] to Southern Water which has been so facilitated;”  
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2. The following new Condition T will be inserted after Condition S: 

“Condition T: Havant Thicket 

Introduction 

This Condition requires the Appointee to comply in all material respects with the terms of 

the Havant Thicket Agreement entered into between the Appointee and Portsmouth Water 

Limited. 

Compliance with the Havant Thicket Agreement 

T1. The Appointee must: 

(1) comply in all material respects with the terms of the Havant Thicket 

Agreement;  

(2) notify Ofwat in writing as soon as practicable of any material breach of the 

Havant Thicket Agreement; and 

(3) where Ofwat so directs, consult with Ofwat as to how to remedy any 

material breach of the Havant Thicket Agreement.  

T2. For the purposes of this Condit ion T,  and subject to paragraphs 3 and 4, a 

"material breach” or a failure to “comply in all material respects” includes, 

without limitation, an instance of payment default or late payment of 

amounts (including the Capacity Charge) that are due and payable under the 

Havant Thicket Agreement. 

T3. If the Appointee fails to comply in a material respect with the Havant Thicket 

Agreement, but there is an express remedy in the Havant Thicket Agreement for 

that failure, Ofwat will only consider the Appointee to be in breach of sub-

paragraph 1(1) of this Condition T if that remedy is not complied with.   
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T4. If the Appointee fails to comply in a material respect with the Havant Thicket 

Agreement and the parties to the Havant Thicket Agreement had expressly 

elected in the Havant Thicket Agreement not to provide a remedy for that failure, 

Ofwat will not consider that failure to be a breach of sub-paragraph 1(1) of this 

Condition T.” 
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Appendix 2 - Proposed modifications to Portsmouth 
Water’s Licence 

 

1. The following new definitions will be inserted into paragraph 3 of Condition A at 

the appropriate alphabetical place: 

“Havant Thicket Agreement” means the agreement (including for the bulk supply 

of water) between the Appointee and Southern Water in respect of the Havant 

Thicket Activities (as both of those terms are defined in paragraph 2 of Condition 

B); 

“Liquidated Damages” means those liquidated damages as defined and provided 

for under the Havant Thicket Agreement as a remedy in the circumstances so 

specified under that agreement for a supply failure by the Appointee;” 

2. The following new Condition T will be inserted after Condition S: 

“Condition T: Havant Thicket 

Introduction 

This Condition requires the Appointee to comply in all material respects with the terms of 

the Havant Thicket Agreement entered into between the Appointee and Southern Water. 

Compliance with the Havant Thicket Agreement 

T1. The Appointee must: 

(1) comply in all material respects with the terms of the Havant Thicket 

Agreement;  
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(2) notify Ofwat in writing as soon as practicable of any material breach of the 

Havant Thicket Agreement; and 

 

(3) where Ofwat so directs, consult with Ofwat as to how to remedy any 

material breach of the Havant Thicket Agreement.  

T2. For the purposes of this Condit ion,  and subject to paragraphs 3 and 4, a 

"material breach” or a failure to “comply in all material respects” includes, 

without limitation, an instance of f a i l u r e  t o  s u p p l y ,  payment default or 

late payment of amounts (including Liquidated Damages) that are due and 

payable under the Havant Thicket Agreement. 

T3. If the Appointee fails to comply in a material respect with the Havant Thicket 

Agreement, but there is an express remedy in the Havant Thicket Agreement for 

that failure, Ofwat will only consider the Appointee to be in breach of sub-

paragraph 1(1) of this Condition T if that remedy is not complied with.   

T4. If the Appointee fails to comply in a material respect with the Havant Thicket 

Agreement and the parties to the Havant Thicket Agreement had expressly 

elected in the Havant Thicket Agreement not to provide a remedy for that 

failure, Ofwat will not consider that failure to be a breach of sub-paragraph 1(1) 

of this Condition T.”   
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Appendix 3 - Proposed regulatory guidance on the 
regulatory framework for the Havant Thicket 
reservoir 

About this document 

This document provides guidance on the regulatory framework for the Havant 
Thicket reservoir. 

This document should be read in conjunction with our final 2019 price determination 
for Portsmouth Water and the final determination takes precedence over this 
guidance, if there is a conflict between the two documents.  

We strongly support the proposed development of the Havant Thicket reservoir to 
support water transfers to Southern Water. The ambitious approach embraces our 
challenge to the sector for greater regional collaboration in delivering secure water 
resources. 

As this approach is one of a kind, we have developed a bespoke regulatory framework 
in order to protect customers and provide necessary clarity to companies and 
investors regarding the remuneration of the project to ensure project efficiency and 
financeability.  The guidance should therefore not be seen as setting a precedent for 
other projects whether or not those projects have some similar characteristics. 

This guidance seeks to provide investors with greater confidence about future 
regulatory periods, by providing guidance as to how we might treat the project in 
future price controls, and in particular provides further information on the treatment 
of: 

 recovery of efficient costs over the life of the project; 
 treatment of the bulk supply agreement should either party enter into special 

administration; and 
 regulatory treatment of the outcome delivery incentives associated with the 

timely delivery of the reservoir.  

 

https://www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdfhttps:/www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdf
https://www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdfhttps:/www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdf
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The Havant Thicket reservoir 

As part of their business plans for the 2019 price review (PR19), Southern Water and 
Portsmouth Water proposed a large bulk transfer of water from Portsmouth Water to 
Southern Water. This transfer is predicated on the construction of a new reservoir in 
Portsmouth Water’s operating area; the Havant Thicket reservoir.   

Portsmouth Water will design, construct, operate and maintain a reservoir of 
approximately 8,700 mega-litre (Ml) capacity. This will enable Portsmouth Water to 
provide Southern Water with up to 21 Ml/day from its Gaters Mill water treatment 
works.2  

At PR19 Ofwat determined a separate price control under Portsmouth Water’s 
Licence; the Havant Thicket price control. This has an initial duration of 10 years, to 
align the price control with the expected construction period of the reservoir and 
reflects the long term bulk supply arrangements between the parties.   

Portsmouth Water will recover the efficient costs of constructing, operating, 
maintaining and financing the reservoir from the charges payable under the bulk 
supply agreement.  It may also earn an economic profit which will be shared with its 
customers equally.  The PR19 final determination sets out how those economic 
profits will be shared in relation to the separate price control.   

Bulk supply framework 

Southern Water will enter into a bulk supply agreement with Portsmouth Water.  The 
bulk supply agreement is a commercial agreement entered into by the parties and 
has an expected duration of 80 years.  Under the bulk supply agreement charges are 
payable by Southern Water to Portsmouth Water. These charges include a capacity 
charge which represents the cost of constructing, operating, maintaining and 
financing the reservoir, and a volumetric charge which reflects the incremental 
operating costs of providing water to Southern Water.  The capacity charge will be 
payable for the duration of the agreement. 

                                                        

 

2 Although future options may exist for Southern Water to connect the reservoir directly to its network.  
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While the costs of providing bulk supplies fall within the scope of the price controls, 
bulk supply charges are not regulated in the same way as other charges. For price 
setting purposes our current regulatory practise is that costs associated with 
providing a bulk supply form part of the supplier’s cost base, with revenues from the 
bulk supply being netted off when determining allowed revenues.  This methodology 
ensures that the customers of the supplier do not pay for the costs of fulfilling the 
bulk supply as the benefits of the bulk supply accrue to the customers of the 
recipient undertaker.  Portsmouth Water’s customers benefit as a share of economic 
profits are passed to them through lower bills. Water trading incentives allow 
companies to share a proportion of the economic profits from new bulk supply 
arrangements.3   

Ofwat does not limit the prices of bulk supplies through price controls. They are 
normally negotiated between water undertakers as part of the bulk supply 
agreement. Ofwat expects bulk supply prices to be consistent with the bulk supply 
pricing policy principles. If companies do not agree the prices and conditions of new 
bulk supply agreements, then they can, in some circumstances, be referred to Ofwat 
for a determination under section 40 of the Water Industry Act 1991 (the Act). 

Recovery of efficient costs 

Southern Water’s payments to Portsmouth Water will comprise part of Southern 
Water’s costs of carrying out its regulated activities for customers.  

We expect Portsmouth Water to recover the efficient costs of financing, constructing, 
operating and maintaining the reservoir, over the lifetime of the bulk supply 
agreement (which is 80 years) and for these costs to be included in Southern Water’s 
allowed revenue in future price control determinations, in addition to allowances to 
perform the rest of its regulated activities. In arriving at the allowances for both 
Portsmouth Water and Southern Water in future determinations, we expect to make 

                                                        

 

3 Subject to the company having an approved water trading and procurement code and the bulk supply 
terms meeting the requirements for a qualifying trade. 
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both cost and revenue allowances adjusting for any relevant changes associated with 
any mid-period review and cost sharing rates.   

For the 10 years of the price control, we expect Southern Water to mirror the building 
blocks set out in the Havant Thicket price control in its business plan submission to 
us and we will reflect that in setting Southern Water’s allowed revenue. The 
regulatory treatment of the Havant Thicket price control for the remainder of the 
bulk supply agreement after 2030 will be consistent with our policy position in future 
price reviews. However, we similarly expect Southern Water’s business plans to us to 
mirror Portsmouth Water’s efficient costs for Havant Thicket and we will reflect that 
in setting Southern Water’s allowed revenue.   We expect both parties to report 
transparently on the costs incurred in the construction of the asset relative to the 
efficient cost allowance determined by Ofwat, the recovery of those costs and the 
recovery of economic profit, in future annual performance reports (or any successor 
regulatory financial statements). 

As set out in Portsmouth Water’s final determination (Havant Thicket appendix), we 
will conduct a reconciliation of costs at the 2029 Price Review, when construction of 
the reservoir is expected to be complete.  In assessing the adjusted economic cost of 
the project, as set out in the final determination, there will be an assessment of any 
material change of circumstances.  Where the costs for such material change of 
circumstances are deemed as being economic and efficient, they will form an 
adjustment to the gross cost allowance.   Portsmouth Water and Southern Water may 
seek in principle agreement from Ofwat for material changes in order that any 
significant additional costs can be financed by Portsmouth Water and Southern 
Water in advance of the final reconciliation.  We will consider any such occurrence on 
a case by case basis and whether a proposed material change of circumstances is 
likely to be deemed economic and efficient.   

We understand that the bulk supply agreement also covers certain events of default 
and provides that even in the event of a default, Southern Water will continue to pay 
bulk supply charges to Portsmouth Water (less certain adjustments including any 
liquidated damages set out in the bulk supply agreement), and that this 
arrangement is considered necessary to ensure the project is financeable. Consistent 
with the objective that the asset is being constructed for the purpose of the provision 
of a bulk supply to Southern Water’s licensed area, we confirm that an event of 
default will not be a basis for excluding the costs due to Portsmouth Water from 
being included in Southern Water’s allowed revenue.  

For this reason, we consider that any risk to Portsmouth Water arising from a default 
by Southern Water will only be for the duration of that price control.   If Southern 

https://www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdfhttps:/www.ofwat.gov.uk/wp-content/uploads/2019/12/PR19-final-determinations-Havant-Thicket-appendix.pdf
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Water fails to pay Portsmouth Water under the bulk supply agreement, we will claw 
back any amounts which were due to Portsmouth Water but not paid, at the next 
price review reconciliation and Southern Water will be required to pay any 
outstanding amount to Portsmouth Water as a condition for continuing to receive the 
relevant allowance.  This will be the case even in the unlikely event that a special 
administration order is issued in respect of Southern Water and the special 
administrator fails to comply with the bulk supply agreement.  We consider that this 
will remove any economic incentive on Southern Water or any special administrator 
appointed to Southern Water, from defaulting under the bulk supply agreement.  

In certain default scenarios a lump sum termination payment becomes payable by 
Southern Water to Portsmouth Water. Any lump sum termination payments which 
occur during the initial 10 year price control period will be allocated against the 
Havant Thicket RCV.   To the extent there are sums included in termination sums 
which Portsmouth Water evidence as being lost economic profit and/or breakage 
costs, Ofwat will need to determine the treatment of those sums at the time by 
reference to the outstanding obligations and liabilities that Portsmouth Water 
customers will bear. The regulatory treatment of the Havant Thicket price control for 
the remainder of the bulk supply agreement after 2030 will be consistent with our 
policy position in future price reviews. 

Legal framework 

Ofwat must carry out certain of its functions, including setting price controls, in line 
with its general duties set out in section 2 of the Act.  As at the date of this note, 
these include: 

 protecting the interests of consumers wherever appropriate by promoting 
effective competition; 

 securing that the functions of an undertaker are properly carried out;  
 securing that an efficient undertaker is able (in particular by securing reasonable 

returns on its capital) to finance the proper carrying out of those functions; 
 performing our regulatory duties in the manner which we consider best 
 calculated to promote economy and efficiency on the part of an undertaker in the 

carrying out of its functions; 
 contributing to the achievement of sustainable development; and 
 securing the long-term resilience of water supply and wastewater systems and 

securing that undertakers take steps to enable them, in the long term, to meet 
the need for water supplies and wastewater services; this includes promoting 
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appropriate long-term planning investment and the taking of measures by 
undertakers to manage water resources in sustainable ways and to increase 
efficiency in the use of water and reduce demand for water so as to reduce 
pressure on water resources. 

One of the ways in which Ofwat contributes to sustainable development and the 
securing of long-term resilience of water supplies, is by facilitating bulk supplies 
between undertakers.  Under section 40 of the Act, Ofwat may step in if the parties to 
a potential bulk supply arrangement are unable to agree the terms of that supply and 
if one of the parties asks it to do so. Ofwat has a similar power under section 40A of 
the Act if the parties to an existing bulk supply agreement are unable to agree a 
variation to the terms of the agreement.  An order under either section has effect as 
an agreement between the relevant parties.   

Obligations under a bulk supply agreement entered into voluntarily are not 
enforceable under section 37 of the Act.   

Transfer scheme under schedule 2 of the Act  

A statutory transfer scheme is a means of transferring assets, rights and liabilities 
between undertakers when one undertaker or potential undertaker replaces another 
undertaker, or in circumstances where a special administrator is appointed by the 
court. Any transfer scheme must be approved by the Secretary of State or Ofwat. 

If Ofwat is approving a transfer scheme impacting on all or substantially all of 
Portsmouth Water’s business, Ofwat would ensure that the bulk supply agreement is 
included in such transfer scheme in that the bulk supply is necessary to enable 
Southern Water to carry out its functions.  Any advice given by Ofwat to the Secretary 
of State as to any such approval will be consistent with this position.     

If Ofwat is approving a transfer scheme impacting on all or substantially all of 
Southern Water’s business, Ofwat would ensure that the bulk supply agreement is 
included in such transfer scheme, in that the bulk supply is necessary for 
Portsmouth Water to finance its functions. Any advice given by Ofwat to the 
Secretary of State as to any such approval will be consistent with this position.   
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In the event of a special administrator being appointed we would expect the special 
administrator to comply with the bulk supply agreement and to include the bulk 
supply agreement in any transfer scheme to a new appointee, given that the bulk 
supply is necessary for Southern Water to carry out its functions.  A special 
administrator must carry out the activities of the undertaker until a new owner is 
found or the business is transferred to a new appointee, and in that time, the special 
administrator is subject to the same statutory, licence and contractual obligations as 
the undertaker.  The special administrator may also seek government financial 
assistance under the Act in order to ensure that he or she can continue to carry out 
the undertaker’s obligations.   

Outcome delivery incentives 

As part the final determinations for the 2019 price review, we set Portsmouth Water 
an outcome delivery incentive (ODI) linked to the successful completion of the 
reservoir. 

Normally we give effect to ODIs as an adjustment to a company’s future revenue 
allowance to reflect any rewards or penalties resulting from the ODI. However, the 
Havant Thicket price control has been set to zero as Portsmouth Water’s customers 
will not be required to contribute towards the funding of the reservoir. 

As the reservoir is being constructed for the benefit of Southern Water’s customers it 
is appropriate that they should gain the benefit from any ODI penalties paid by 
Portsmouth Water, rather than Portsmouth Water’s customers.  

We will determine whether (and if so the extent of) any such penalties should be 
applied as part of the 2029 price review. The payment of any such penalties by 
Portsmouth Water to Southern Water can be given effect through the bulk supply 
agreement. Adjustments made to the Havant Thicket price control to reflect ODI 
performance will be offset by adjustments to the bulk supply charges to achieve a 
net zero control. 

Enforcement 

Both Southern Water and Portsmouth Water agreed a licence condition modification 
that they will in all material respects comply with the bulk supply agreement.  
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We expect the parties to the bulk supply agreement to work together to address 
problems, with enforcement being a last resort.  In particular, we will not take 
enforcement action if express remedies or actions are available under the bulk 
supply agreement to resolve issues arising in relation to it.  Where Ofwat does take 
action in respect of a licence breach,  we will take into consideration all relevant 
circumstances, including whether or not the parties have taken all reasonable 
contractual and non-contractual steps to resolve the licence breach in deciding 
what, if any, further action is required. 
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