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1 Executive Summary 

(1) On 3 October 2022 Ofwat published its draft determinations on the extent to which Northumbrian 
Water’s (NWL) price controls need to be adjusted to reflect our performance for the 2021-22 
charging year (the DD).  Such adjustments are made under Part 3A of Condition B of our licence, 
and are referred to as ‘in-period’ determinations, which reflect the extent to which we have, or 
have not, met our Performance Commitments (PCs) that formed part of our PR19 package. 

(2) In summary, we disagree with Ofwat’s refusal to exclude the supply interruptions directly 
attributable to Storm Arwen from the assessment of our performance against the three supply 
interruption PCs (SI PCs).  In particular, we consider that: 

• given the abnormally rare characteristics of Storm Arwen, the intention behind the civil 
emergency exception for supply interruption penalties (the CE Exception), and the scale 
of the proposed penalty it seems clear that this is precisely the type of situation that warrants 
exceptional treatment - especially considering that Ofwat has acknowledged that the event 
qualifies as a civil emergency; 

• Ofwat has misapplied the CE Exception by finding that the establishment of the existence 
of a civil emergency simply leads to an open-textured discretionary decision - i.e. Ofwat has 
sought to exercise a level of discretion that is not provided for in the context of the guidance 
in which the CE Exception is set out and how the exception is intended to operate;  

• Ofwat has compounded that mistake by devising open-textured policy reasons for 
eliminating or minimising the operation of the CE Exception in virtually every circumstance 
in which it could apply, thereby depriving it of all utility; 

• even if Ofwat was entitled to exercise discretion in its application of the CE Exception, the 
factors it has taken into account are either not relevant or are given improper weight;  

• the refusal to exclude the Storm Arwen impacts results in an ODI penalty which is 
disproportionate and inconsistent with the reasonable expectations of the business and the 
affected customers;  

• it is also inconsistent with the approach of other regulators with similar statutory duties that 
consistently exclude these events in the regulatory framework because otherwise the long-
term outcome for customers is detrimental; 

• if companies bear the risk of these exceptional events, it creates perverse incentives to 
invest inefficiently and the allowed return will also increase to compensate the asymmetric 
nature of the risk; and 

• these costs are ultimately born by customers, meaning that their long-term interests are not 
best protected by Ofwat’s proposed approach. 

(3) We also disagree with Ofwat’s reduction of our ODI outperformance payment relating to the 
greenhouse gas emissions PC (GHG PC):  

• Contrary to Ofwat’s assertion the improvement in performance which relates to RGGOs is 
not due to a change in reporting methodology between baseline and latest performance; 

• it is the result of our intervention in the form of the recent purchase of the RGGOs in question 
(i.e. in the last reporting year);  

• this was at significant cost and constitutes a valid market based intervention to reduce 
emissions which is compliant with ISO14064-1;   

• Ofwat’s assumptions regarding our approach to reporting are flawed, and that an 
outperformance payment of £7.646m is both properly calculated and properly reflective of 
our performance against the GHG PC.   

(4) As such, it is not appropriate for Ofwat to apply its proposed adjustment. 
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(5) This response to Ofwat’s consultation on the DD is set out as follows: 

• our response to Ofwat’s decision not to intervene regarding the impacts of Storm Arwen on 
our interruptions to supply performance (see Section 2); 

• comments on the proposed intervention to the greenhouse gas emissions (see Section 3); 
and 

• acknowledgement of the C-MeX and D-MeX outperformance payments PC and 
identification of a technical error for correction (see Section 4). 

(6) Appendix 1 provides details of the applicable legal framework and history of the civil emergency 
exception that applies in relation to Storm Arwen.  

2 Storm Arwen exception 

2.1 Overview of our APR representation 
(7) Overall, we performed well in 2021/22 against our PCs, delivering for our customers. 1  

Unfortunately, the full impact of Storm Arwen, which we included in our reported performance 
in our APR for 2021/22, resulted in us failing to meet our targets in all three Interruptions to 
Supply measures (collectively referred to as the SI PCs – see Appendix 1 for details of the SI 
PCs).   

(8) This is out of step with our typical performance against these measures, where we are 
constantly in the upper quartile of performers. 2   This reflects the reality that the supply 
interruptions resulting from Storm Arwen were directly attributable to the power outages caused 
by storm damage to Northern PowerGrid (NPg’s) infrastructure3 and, other than in minority of 
instances, it was not within our control to restore supplies earlier than was achieved. 

(9) Our APR was accompanied by representations that, in accordance with the application of the 
CE exception, the Storm Arwen impacts should be excluded from the calculation of the out-
performance rewards/under-performance penalties in their totality.  This would be consistent 
with our interpretation of the CE Exceptions and our expectation as to how it would be applied 
in practice. 

(10) Having carried out in-depth analysis of the impact of the storm and our response, including the 
degree to which additional mitigations were within our reasonable control, we also put forward 
an alternative proposal for a partial penalty that we considered would best protect the interests 
of customers in both the long and short term.  We consider that it is a reasonable approach, in 
line with past practice and the reasonable expectations of our customers, to only apply an 
exclusion to those interruptions that were caused by the qualifying civil emergency and which 
were clearly and demonstrably outside management control. 

(11) Ofwat has provisionally declined in the DD to make any adjustment.  In this response we:  

• challenge Ofwat’s rationale for this provisional decision, including its interpretation of the 
CE Exception (see Section 2.2); and  

• explain why Ofwat’s proposed approach is not in the long term best interests of our 
customers (see Section 2.3). 

 
1 Northumbrian Water Limited Annual Performance Report for year ended 31 March 2022 (APR). 
2 Details of our typical performance on supply interruptions is set out in the Storm Arwen Representation (NWL 
Storm Arwen Representation) that was submitted to Ofwat alongside our APR. 
3 It is notable that whereas following the Beast from the East Ofwat led a review of companies’ responses in 
managing the resultant bursts and leaks within the water infrastructure, following Storm Arwen the focus has 
clearly been on evaluating the performance of the energy companies.  The outages we experienced as a result of 
Storm Arwen were in our capacity as a customer of electricity supplies. 
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(12) Whilst we welcomed the opportunity to meet with Ofwat and discuss its provisional decision on 
10 October 2022, we still consider that Ofwat has not engaged sufficiently with the significant 
amount of evidence we have put forward regarding the preparation for, and impact of, Storm 
Arwen. Ofwat briefly references the evidence we provided in support of our representations in 
the ‘background’ section of the DD but the summary Ofwat provides is materially incomplete.  
Nor does Ofwat meaningfully engage with the evidence in the sections of the DD where it sets 
out its rationale for not intervening.  This inevitably raises questions about the extent to which 
Ofwat has fully engaged with the detail in our representations. 

(13) For example, our submission clearly set out the customer disbenefit that flows from a failure to 
make exclusions in accordance with the CE Exception - it creates damaging incentives to over-
invest inefficiently and imposes additional risk in the package that would need to be priced into 
the allowed return. Both of these factors would increase customer bills on an enduring basis, 
leading to structural inefficiency, even though civil emergencies like Storm Arwen, that meet the 
high bar for triggering the CE Exception, are rare occurrences.  We also note that Ofwat did not 
raise a single query with us on the materials provided.   

(14) The rationale for declining to intervene in our case is replicated in Ofwat’s draft determinations 
for Yorkshire Water, South East Water and South West Water.  Yorkshire and South East both 
experienced interruptions as a result of storms and South West’s relevant interruptions arose 
as the result of third party action.  Yorkshire’s claim also related to Storm Arwen. However, the 
storm’s impact in the Yorkshire region was less significant, such that no major incidents were 
declared. Despite Ofwat confirming that none of these events fell within the scope of the CE 
Exception, the analysis it has applied to whether an exception should be made appears, on its 
face, to be the same in all four instances which is surprising.  We are concerned that this 
indicates insufficient consideration has been given to our representations in circumstances 
where it was accepted that the CE Exception does apply.  It also reflects Ofwat’s fundamental 
legal misunderstanding as to how the CE Exception should operate. 

2.2 Ofwat’s rationale for no intervention is flawed 
(15) In the DD Ofwat sets out its rationale for concluding that it is not necessary to intervene by 

making adjustments to take account of the impact of Storm Arwen on our performance against 
the three SI PCs.   

(16) The following sections address the detail of Ofwat’s rationale.  In summary: 

• Ofwat has misapplied the CE Exception process by finding that the establishment of the 
existence of a civil emergency simply leads to an open-textured discretionary decision as 
opposed to an automatic exclusion from the ODI penalty calculation of the service outages 
caused only by the civil emergency;  

• it has compounded that mistake by finding it open to it to devise open-textured policy 
reasons for eliminating or minimising the operation of CE Exception in virtually every 
circumstance it would apply, thereby depriving it of all utility; 

• even if Ofwat were entitled to exercise discretion in its application of the CE Exception, the 
factors it has taken into account are either not relevant or are given improper weight; and 

• the refusal to exclude the Storm Arwen impacts results in an ODI penalty which is 
disproportionate and inconsistent with the reasonable expectations of the business and the 
affected customers. 

2.2.1 Ofwat does not have any discretion in the application of the CE Exception 
(17) Ofwat confirms that we have satisfied the relevant criteria under the CE Exception for showing 

the existence of a civil emergency (i.e. a Qualifying Emergency - see Appendix 1 Section 5.4), 
a factual condition precedent of an extremely exacting nature.4  Ofwat states that the effect of 

 
4 DD, p.6. 
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satisfying the CE Exception criteria is that we “could make a representation to [Ofwat] to 
consider whether an exception to the default position on exclusions should be granted in the 
circumstances”.5 

(18) However, rather than proceeding to assess our evidence about the causal link between the 
Qualifying Emergency and our reported supply interruptions, Ofwat instead states that it must 
consider: 

“whether, in light of our duties and policy objectives, we should exercise our discretion to 
depart from the outcomes that would ordinarily flow from operation of the ODIs to make 
changes to payments”.6 

(19) Ofwat concludes: 

“Our decision ensures that the company bears the appropriate level of risk and remains 
incentivised to deliver for customers and the environment.”7 

(20) In taking this approach, Ofwat has sought to exercise a level of discretion that is not provided 
for in the context of the Reporting Guidance and which is inconsistent with how the CE Exception 
is intended to operate.   

(21) As set out in Appendix 1 Section 5.4 the only conditionality relevant to the application of the CE 
Exception is: 

• demonstrating that a Qualifying Emergency has occurred; and 

• establishing a causal link between that Qualifying Emergency and the supply interruptions 
which should be excluded. 

(22) As Ofwat acknowledges in the DD, we have demonstrated that, in our region, Storm Arwen was 
a Qualifying Emergency. 8   We have also put forward robust and convincing evidence to 
establish that the interruptions we are seeking to exclude are properly attributable to the storm 
alone – in short, applying a strict approach to causation, they are caused by the storm.9 

(23) The default position, therefore, should be that all of the resulting interruptions to supply should 
be excluded from assessment of our performance against the three SI PCs.  On the PCs, and 
the Qualifying Guidance, properly construed, there is no discretion at all: the relevant events 
are simply excluded from consideration and all material calculations. 

(24) This is clearly consistent with our expectation as to how the CE Exception would be applied by 
Ofwat, as demonstrated by: 

• our communication with Ofwat prior to submitting our representations - in a letter to David 
Black dated 2 December 2021, to which we received no reply, we made Ofwat aware of the 
impact of the storm and our response, and that we would be considering triggering the CE 
Exception; 

• the focus in our evidence on understanding the root cause of the supply interruptions, 
whether they were attributable to Storm Arwen (causality) and whether there mitigating 
steps we could/should have reasonably taken (effectiveness of our response);  

• our acknowledgement that the CE Exception operates to exclude all the impacts of a 
Qualifying Emergency, such that our alternative partial penalty was not something we were 
obliged to put forward; and 

• the consistent operational practice in relation to equivalent civil emergency exceptions in 
other regulated industries, not least in Ofgem’s practice (in relation to the area of regulated 

 
5 DD, p.6. 
6 DD, p.6. 
7 DD, p.8. 
8 DD, p.6. 
9 NWL Storm Arwen Representation and the accompanying data collection sheets. 
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activity probably most affected by extreme weather), as further explained below (see 
Section 2.3.3). 

2.2.2 The additional tests applied by Ofwat are not specified in the Reporting 
Guidance 

(25) In describing the approach that it has taken Ofwat states that its “assessment focused on 
whether interventions beyond those protections already built into the PR19 redetermination are 
necessary to ensure that the company bears the appropriate level of risk and remains 
incentivised to deliver for customers”.10  It goes on to identify various unheralded criteria which 
are each addressed separately in the following sections of this response. 

(26) The Reporting Guidance was intended to be comprehensive, clear, unambiguous and easily 
understood.   

(27) Had it been the intention of Ofwat and other participants involved in the drafting of the Reporting 
Guidance that additional conditionality should be placed around the application of the CE 
Exception, this should have been made clear in the Reporting Guidance.  That is because as a 
mechanism for allowing in-period adjustments to our price control, in accordance with our 
Licence we have the opportunity to refer the details of PCs to the CMA to be evaluated as part 
of a redetermination of the price control in which they are included.  It is important, therefore, 
that PCs and associated guidance are sufficiently comprehensive and clear to enable 
companies to evaluate whether or not a challenge is required to the scope of the obligations, 
how they allocate risk,  and how they will be implemented.  This is partly because the 
subsequent implementation of an in-period adjustment can only be challenged by seeking a 
judicial review of that decision, whereas a price control challenge allows for a full 
redetermination on the merits.   

(28) For instance, in the recent appeals against the RIIO-GD&T2 price controls, the CMA considered 
challenges to Ofgem’s use of ‘self-modification’ procedures that circumvent the need to follow 
statutory processes for modifications to company licences.11  The CMA concluded that it was 
necessary for the relevant provisions to have a sufficient degree of specificity, such that the 
licensee in question should be able to understand the potential impact on it of a future 
modification and be in a position meaningfully to appeal the condition to the CMA at the outset 
of the price control, rather than be limited to a challenge based on an alleged breach of Ofgem’s 
statutory duties.  

(29) In this case there is nothing explicit in the language of the Reporting Guidance to suggest that 
the application of the CE Exclusion is discretionary, nor to indicate other criteria that would need 
to be met for an exception to be made.  Properly construed the CE Exception is drafted as a 
mandatory step (exclusion of the relevant failures linked to a civil emergency) upon 
establishment of a condition precedent – i.e. proof of the existence of a Qualifying Civil 
Emergency.  To the extent that the discretionary approach was in Ofwat’s mind at the time the 
Reporting Guidance was finalised in March 2018 (which we invite Ofwat to prove), Ofwat did 
not transparently convey that.  This undermined the ability of companies to understand the 
nature of the test Ofwat would apply in practice, as well as depriving them of an effective 
opportunity to challenge as part of a full redetermination on the merits.  That is particularly so 
when the effect of the criteria in fact chosen by Ofwat is to make invocation of the CE Exception 
a pointless exercise in all but a very few of the cases in which it was obviously intended the CE 
Exception should bite, supposedly on the basis that the relevant PCs transferred the risk to the 
companies.  This accords neither with the ordinary language of the PCs and Reporting 
Guidance, nor their structure, nor with common sense (as explained in the next Section).  The 

 
10 DD, p.6. 
11 Cadent Gas Limited, National Grid Electricity Transmission plc, National Grid Gas plc, Northern Gas Networks 
Limited, Scottish Hydro Electric Transmission plc, Southern Gas Networks plc and Scotland Gas Networks plc, 
SP Transmission plc, Wales & West Utilities Limited vs the Gas and Electricity Markets Authority, Final 
determination Volume 2B: Joined Grounds B, C and D, 28 October 2021, Ground D. 



NWL ODI In-Period Adjustments 2021-22: Consultation Response on Draft Determination  
  	
 

21 October 2022 8 

PCs were intended to transfer all risks in relation to supply outside those caused by qualifying 
civil emergencies.  We can see no other sensible way to read the provision; any contrary view 
would require clear signposting at the time of the conditions drafting, so that (if thought 
appropriate, and it would have been) such could be challenged on its merits. 

(30) It is also worth noting that, as outlined in para. (24) above we did seek to engage with Ofwat 
prior to making our representation.  We were clear about the nature of the representations we 
would be making.  At no point, however, did Ofwat make any reference to the additional criteria 
that it has applied in its DD to the exercise of the CE Exception. 

(31) Accordingly, even if there were some role for discretion, which we dispute, Ofwat has acted ultra 
vires by seeking to add extra tests into the process at this late stage, long after the conditions 
were settled, that denude the CE Exception of much if not all of its substance. The policy 
objectives are achieved by the ‘no exclusions’ rule and are not relevant to the application of the 
CE Exception 

(32) In the DD Ofwat states that the SI PCs are consistent with the PR19 methodology on 
performance incentives and are reasonable in their scope. 

(33) We agree with Ofwat’s proposition that it was clear in the PR19 methodology that the impact of 
events such as extreme weather should be included in reported performance.  This is made 
explicit in the Reporting Guidance (see Appendix 1 Section 5.2 below) and was signalled in the 
relevant methodology documents: 

“We have worked to embed resilience in the common performance commitments. For 
example, the definitions for performance commitments at PR14 often excluded events 
such as extreme weather, which are precisely the events we want the sector to be 
resilient to. We have worked with the sector on the definitions of the common 
performance commitments to ensure that they do not include any such 
exemptions.”12(emphasis added) 

(34) However, the Reporting Guidance does go on the provide for the CE Exception.  Given the level 
of multi-stakeholder scrutiny the Reporting Guidance was subject to, the only reason for the 
inclusion of the CE Exception is that Ofwat and other participants in that process agreed that it 
was appropriate to do so in the context of the SI PCs (see Appendix 1 Section 5.3).   

(35) The CE Exception is, therefore, clearly positioned to operate as an exception to the default 
policy position of no exclusions from the SI PCs, including for extreme weather.  It is intended 
to protect water companies from unreasonable penalties for supply interruptions that arise from 
extreme events which meet the CE Exception criteria.  This protection is an important aspect of 
balancing the risk associated with such events, particularly where the interruptions are clearly 
outside the reasonable control of management 

(36) The CE Exception, therefore, passed the threshold test or condition precedent for exclusions 
on the basis that an exception in the event of a civil emergency would be consistent with the 
reasonable expectations of customers affected by relevant supply interruptions (see para. (155) 
below).  It is also consistent with the approach in other regulated sectors. 

(37) It should be noted that civil emergency events, that require a major incident response, are 
extremely rare occurrences.  As such, the bar to demonstrating that the CE Exception applies 
is extremely high.  Indeed in this year alone two other companies have failed to demonstrate 
that this bar has been met. As a result, making an exception for the associated impacts does 
not set a broader precedent for the treatment of extreme weather events that fall short of being 
a qualifying civil emergency.   

 
12 Ofwat, Delivering Water 2020: Consulting on our methodology for the 2019 price review, 11 July 2017, p.58. 
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(38) It is surprising, therefore, that Ofwat makes the general point that extreme weather events are 
“precisely the events we want the sector to be resilient to”13 in the context of discussing the 
application of an accepted and deliberate exception from that default position.  By making the 
case for an exclusion under CE Exception, the principle that the SI PCs are designed to 
incentivise mitigation against “low probability high impact events” is not being disputed, but it is 
not relevant either.   

(39) By simply repeating its rationale for the general inclusion of extreme weather events in its 
assessment of companies’ performance, Ofwat fails to acknowledge that the impacts of this 
specific Qualifying Emergency, Storm Arwen, should be excluded for NWL because of the 
structure of the SI PCs.   

2.2.3 The application of the CE Exception does not have distortive effects 
(40) In the DD Ofwat suggests that the exclusion of some supply interruptions, even as an exception, 

has the same effect as a change to the PC in-period in that it may create a disconnect between 
the intended cost/service package and what is delivered. 

(41) This argument is neither rational nor relevant.  A change to a PC in-period might have that effect 
given that it introduces uncertainty and a potential shift in investment priorities. 

(42) The CE Exception, by contrast, was agreed and published in March 2018, prior to the finalisation 
of the PCs to which it applies.  The purpose of our representation is simply to have it applied 
properly in the way which it was intended to operate. 

(43) In any event we note that the relationship between the PR19 cost and service package has 
already been the subject of challenge regarding the level of disconnect, such that even if this 
point were relevant, it is clearly overstated.     

(44) And in any case more recent regulatory initiatives are significantly more likely to introduce 
distortive effects.  In particular, in response to the UK Government’s Green Recovery agenda, 
in July 2021 Ofwat allowed an additional £793m of investment for 4 companies, whilst only 
making relatively minor adjustments to performance commitments.14  

2.2.4 The lack of caps and collars in the bespoke SI PCs does not mean that we 
accepted all risk would fall on the company 

(45) Ofwat suggests that the fact that we did not include caps and collars in our two bespoke SI PCs 
“means that the company did not consider it needed protection against underperformance as 
part of its risk and return package”.15 

(46) Our decision to put forward two bespoke SI PCs, alongside the common WSI PC, was based 
in part on our track record of being one of the best performers in the sector on this measure and 
driven by challenge from representatives of our customers.  In order to maintain incentives to 
deliver in the interests of our customers, and consistent with the challenge we received from the 
Water Forum, the bespoke PCs were intended to apply additional stretch and challenge to our 
performance during PR19.   

(47) It is incorrect for Ofwat to assert that we didn’t think we needed protection against 
underperformance.  The bespoke PCs were put forward as part of our PR19 business plan with 
full knowledge of the content, and the anticipated operation, of the Reporting Guidance.  We 
considered that we did have protection against extreme underperformance outside our control 
by virtue of the inclusion of the CE Exception in the Reporting Guidance.  So the risk we 
accepted was qualified or capped in that manner by the CE Exception. 

 
13 DD, p.6. 
14 As set out in: https://www.ofwat.gov.uk/wp-content/uploads/2021/07/Green-economic-recovery-final-
decisions.pdf  
15 DD, p.7. 
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(48) In any event, this point is irrelevant to the consideration as to whether the impacts of a Qualifying 
Emergency should be excluded.  

2.2.5 The application of the CE Exception should not be dependent on whether or not 
the WSI PC collar is exceeded 

(49) Ofwat suggests that an intervention is not required given that the collar on the WSI PC is not 
triggered, even when the Storm Arwen impacts are included.  This argument is not logical and 
again irrelevant to the CE Exception.  The caps and collars are only relevant to those areas 
where risk is accepted; and the whole point is that the CE Exception applies to a category of 
risk outside our control where risk is not accepted to be transferred 

(50) Furthermore, even on its own logic this reasoning is difficult to understand.  In a situation where 
the WSI PC collar is triggered, that would provide protection against significant 
underperformance.  But it would also render the CE Exception largely superfluous.  However, 
Ofwat’s comments suggest that it would only consider that an intervention might be required 
where the performance has been sufficiently poor so as to trigger the collar.  That would be 
perverse – it is the good performers on a BAU basis that objectively most deserving of protection 
in the exceptional situation of experiencing a Qualifying Civil Emergency.  What this really shows 
is that that the cap/collar, which are designed for areas of accepted risk transfer, have no 
bearing on the CE Exception at all, which is an area of exclude risk.       

2.2.6 Proportionality of the scale of the penalty 
(51) Ofwat suggests that an intervention is not required on the basis that our net under-performance 

(including the Storm Arwen impacts and the C-MeX/D-MeX outperformance) is not ‘out of step’ 
with: 

• the range calculated at PR19 of out/underperformance payments we might be reasonably 
expected to incur across 2020-25; 

• the RoRE five year average range of  +/- 1 to +/- 3%; or 

• our overall performance across 20/21 and 21/22. 

(52) Notwithstanding the reality that that a 3% gross threshold would be triggered for the wholesale 
water price cap if each price control were looked at separately, the consideration of our overall 
performance including the impacts of a Qualifying Emergency, and whether it sits within the 
range of reasonable out/under-performance is irrelevant to any consideration as to whether to 
exclude its impacts in accordance with the CE Exception.   

(53) It is relevant, however, that failing to properly apply the CE Exception does result in a 
disproportionate ODI penalty – relative to our normal standards of performance and to how the 
impacts of Storm Arwen have been accounted for by other regulators.  Indeed, given Ofwat’s 
approach the more extreme the impact (and so the more extreme the civil emergency) the larger 
the penalty.  This defies rational explanation. 

(54) This is borne out by the impact on us.  If the impacts of Storm Arwen are included our 2021/22 
ODI penalty will be more severe than any ODI penalty for supply interruptions incurred since 
the beginning of PR14.  It would also be substantially out of line with our historic performance:16   

• we are consistently in the upper quartile of performers against water supply interruptions 
and have a track record of responding well to severe weather incidents, particularly where 
it has a direct impact on our infrastructure;17  

 
16 NWL Storm Arwen Representations, Section 2. 
17 For instance, in its analysis of companies’ response to the ‘Beast from the East’ we were acknowledged by 
Ofwat as one of the better performers that presented examples of good practice: Ofwat, Out in the Cold: Water 
companies’ response to the ‘Beast from the East’, 2018. 
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• over AMP6 we were the best performing company in two of the five years and had one of 
the lowest interruption targets in the sector; and  

• this strong performance has continued during AMP7. In the year ending March 2021 we 
had the second lowest average interruption impact in the industry in terms of the WSI PC.18 

(55) Seen in the context of the number of affected customers, the proposed penalty amounts to 
c.£3,000 per affected customer in the context of an annual water bill of c.£178. 

(56) It is also relevant that approximately 95% of our customers that had their supplies interrupted 
during Storm Arwen did so because of a loss of power to our network.  As such, the issue was 
not an inherent failure within our network, but the interruption NWL experienced to its own 
supply of electricity. 

(57) Ofgem has subsequently found that the network operator responsible for our region, NPg, 
experienced numerous issues in its preparedness and response to the storm.  NPg was one of 
the worst performers amongst the impacted Distribution Network Operators (DNOs).  NPg was 
slow to deploy resources, experienced longer restoration times than other DNOs and was poor 
in its communication with customers.19  Approximately 280,000 NPg customers experienced 
outages of supply.  To date, NPg has paid out £20.08m to consumers in a mixture of mandatory 
and voluntary compensation. These are the largest amounts paid out by any of the electricity 
DNOs. The full ODI impact of Arwen on NWL’s three interruptions measures is £25.79m. When 
GSS payments are added and the total is represented in the same price base as the NPg figures, 
a comparative figure for NWL is £27.07m. 

(58) The penalty we are facing, therefore, is greater than the penalty faced by our electricity DNO 
whose infrastructure failures were the root cause of our water supply interruptions.  Those 
failures have already been addressed by the financial penalties faced by NPg. 

(59) In the circumstances, such a penalty would be obviously disproportionate to the scale of the 
harm and to the degree that these events were within our reasonable control, whereas our 
approach would focus on those areas where it was our failures, which we have identified and 
admitted, that compounded the disruption caused by loss of energy supplies, leading to the 
suggested £3.375m adjustment, discussed further below (see Section 2.5).  Ofwat’s approach, 
by contrast, negates the very rationale of the CE Exception and should be rejected as unsafe 
for the very disproportionate results it produces.  

2.3 Ofwat’s proposed approach does not further the interests of consumers 
in the long term 

2.3.1 Reasonable expectations of customers 
(60) In circumstances where customers are dissatisfied with our service, we would expect to see this 

reflected in the various measures used to track and evaluate customer experience.  Had the 
customers affected considered that we were responsible for those interruptions, or that our 
efforts to restore supply were lacking, this should be visible in the relevant performance 
measures. 

(61) However, we observed no material adverse impact on our Customer Satisfaction (CSAT) 
metrics nor on our C-Mex scores.20 Nor was there a material adverse impact on our written 
complaints metrics, with Arwen only accounting for a negligible proportion of total complaints 
received in 2021/22.  Indeed, only 0.3% of the properties affected by the storm raised a 
complaint. Given the scale and severity of the event, this is evidence of the robustness of our 
response, and the reasonable expectations of our customers as to what we were able to do in 
the circumstances. 

 
18 NWL Storm Arwen Representations, Section 2.3. 
19 Ofgem: Final report on the review into networks’ response to Storm Arwen, 2022.  
20 Noting we would not necessarily expect to see an impact here due to limited sample sizes. 
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2.3.2 Asymmetric weather risk 
(62) Ofwat’s DD states that “[c]ompanies are subject to both upside and downside risk from ODIs”.21 

It needs to be recognised that the impact on companies of weather risk is not symmetric - there 
is significantly more downside risk that upside risk. 

(63) In terms of impact on water companies and their customers there is clearly a spectrum of 
weather conditions.  This spectrum covers: 

• benign conditions – extended periods of normal levels of rainfall (but no heavy downpours), 
moderate temperatures with no extremes and no abnormal windstorms; 

• more adverse conditions – heavy rainfall, storms or periods of more extreme temperature; 
and 

• extreme weather – severe storms, prolonged drought, cold snaps or flooding.  

(64) While it is true that that companies and customers can benefit from periods of benign weather 
relative to adverse weather conditions, there are two fundamental caveats to this.  First, the 
weather conditions themselves are not symmetric, there is not ‘extra-benign’ weather to offset 
extreme adverse weather.  Second, the impact of weather variations is not symmetric, the 
benefits from benign weather are smaller in scale that the impact of adverse weather. 

(65) The limited upside of benign weather can be illustrated as follows: 

• consider a year of benign weather conditions that resulted in fewer than normal sewer 
flooding incidents and fewer longer-term supply interruptions; 

• if, as a result, NWL experienced the best seen industry performance in these areas then we 
would achieve outperformance payments of £3.8m on flooding and £1.2m on 12 hour 
interruptions (17/18 prices);  

• stretching this further if we were able to halve flooding incidents and have zero 12 hour 
interruptions this would result in a total of £6m outperformance payments; but 

• this compares to underperformance penalty of £17.5m from Storm Arwen for 12 hour 
interruptions on its own, showing that the weather risk on ODIs is highly asymmetric.   

(66) Furthermore, both benign and adverse weather will also have an impact on company cost 
performance, though under non-extreme weather conditions the impact on costs is not large.  
Indeed, the regulatory framework in some instances only funds investment up to a certain return 
period (i.e. a 1 in ‘x’ year weather event) which an event such as Storm Arwen would clearly fall 
outside.  Nevertheless, since Ofwat’s cost allowances are based on frontier or upper-quartile 
performance and since weather variables are not included in the models, then the cost 
allowances will, on things equal, reflect more benign weather conditions.  Therefore there is 
also asymmetric risk in cost allowances with regard to weather conditions.  That would need to 
be priced into the allowed return.22 as per our previous representation 

2.3.3 Ofwat’s approach does not have the right incentive properties 
(67) Ofwat asserts in the DD that taking into account the proposed approach to resilience 

enhancement expenditure in PR24, not intervening would not result in unwanted incentives to 
invest to minimise risk in an inefficient way, contrary to customers interests.  This narrative is 
unconvincing. 

(68) Ofwat’s proposals are short-term and irrational. They will fail to promote the right incentives to 
invest and protect customers in the long-term, are inconsistent with Ofwat’s statutory duties and 
will introduce a penalty which is clearly disproportionate to the harm created by the impact. 

 
21 DD, p.7. 
22 NWL Storm Arwen Representations, Section 6.1.4. 
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(69) In the context of Ofwat’s PR24 methodology we commissioned Frontier Economics to assess 
how extreme weather risk should be managed with the regulatory framework.23 The context for 
this work is wider than the CE Exception but the findings are highly relevant in this context. 

(70) As part of the work Frontier reviewed the approach to extreme weather risk adopted by other 
regulators.  We reproduce the summary table of their assessment below (see Table 1). It shows 
that Ofwat is an outlier in its approach to addressing extreme weather risk compared to other 
regulated sectors with similar challenges, economics and regulatory duties and objectives, even 
though the water sector may be at greater risk of these events. An ex-post adjustment 
mechanism is by far the most appropriate approach to provide the right long-term incentives to 
protect customers.  

(71) In terms of the reasoning given by regulators for excluding these events, the approach adopted 
by Ofgem for electricity distribution is motivated by the uncertain nature of these extreme events.  
Furthermore, it justifies the exclusion from incentive targets on the basis that the incentives 
should be consistent with expectations about the level of reliability that is funded under the price 
control.  This reasoning also applies to the water sector. 

(72) The CAA is clear that these events (which includes pandemic risk as well as weather risk) are 
asymmetric in their impact on Heathrow Airport and that this explains why an adjustment is 
required.  Ofcom highlights that the exclusion “allow[s] Openreach the flexibility to deal with 
severe weather or other unforeseen events”.24 

 

 
23 Frontier Economics : Managing Extreme Weather Event Risk in the Regulatory Framework, 2022, 
https://www.ofwat.gov.uk/wp-content/uploads/2022/10/Extreme_weather_event_risk_report.pdf  
24 Ofcom, March 2021,”Promoting competition and investment in fibre networks: Wholesale Fixed Telecoms 
Market Review 2021-26 Volume 5: Quality of Service”, p. 20. 
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Table 1: Summary of rapid review of regulatory precedent 

 

SECTOR 
RISK SHARING 

MECHANISM FOR 
EXTREME WEATHER 

SUMMARY 

Energy - ED2 Yes 

The “severe weather 1-in-20 year” funding mechanism 
provides ex-post funding for efficient costs incurred during 
extreme weather events and the “exceptional events” 
exclusions for planned interruptions target excludes 
performance under the interruption incentive scheme during 
the event. The trigger for these events is a material 
deterioration in the performance of the network. 

Aviation - economic 
regulation of 
Heathrow 

Yes 

The Asymmetric Risk Mechanism provides ex-ante funding 
for lost revenue in future asymmetric events (such as 
pandemics or extreme weather). The Aerodrome 
Congestion Term exceptions means that Heathrow Airport 
Limited is not liable to pay rebates to airlines for disruption 
during bad weather. 

Rail - Schedule 8 
agreement between 
Network Rail and the 
Train Operating 
Companies (TOCs) 

No 
While extreme weather is recognised as a reason for delay, 
Network Rail is liable for disruption caused by weather, and 
there are no exemptions for extreme weather.  

Telecommunications 
-  Openreach 

Yes 

The Matters Beyond Our Reasonable Control (MBORC) 
allowance means that Quality of Service standards no 
longer apply for eight weeks once the MBORC is declared. 
In addition Service Level Guarantees (SLGs) payment to 
communications providers are also suspended in the event 
of extreme weather. 

Water sector in 
Australia 

Yes 

Companies do not have to pay rebates to customers under 
the Guaranteed Service Level  (GSL) scheme in the event of 
extreme weather. The Sydney Desalination Plant (SDP) 
incentive scheme is also suspended in the event of an 
uninsurable force majeure event such as extreme weather. 

 

 
 

Source: Ofgem, CAA, ORR, Ofcom, Sydney Water, IPART.  
Source: Frontier Economics : Managing Extreme Weather Event Risk in the Regulatory Framework, 2022 

(73) The impact of Ofwat’s proposals would be to expose the companies to a low probability but very 
high impact set of risks that are outside of their control.  This will distort behaviours and decisions 
as they seem to manage this extreme weather risk.  For instance, management and 
shareholders might not just be interested in the expectation value of an outcome, but may be 
more worried about extreme outcomes at the expense of expected profit/dividends.  They might 
rather have slightly lower expected dividends than those which could be more volatile – 
particularly to the downside where impacts to financial resilience are not symmetric.  In such a 
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scenario the aversion to that type of risk would drive the inefficient investment/outcomes that 
shareholders would finance, but which customers would ultimately end up funding. 

(74) Contrary to Ofwat’s suggestion these actions are highly unlikely to be in the interests of 
customers. 

(75) The 4R approach to resilience (Resistance, Reliability, Redundancy, Response & Recovery) is 
central to infrastructure planning.25  This recognises that however much is invested in asset 
reliability or redundancy there will always be some risk of disruptive events occurring and 
therefore that effective Response and Recovery is a vital part of resilience.26  By not allowing 
the CE Exception Ofwat is exposing companies to a huge financial risk even when its Response 
and Recovery has been efficient.  As a result this will incentivise companies to over-focus on 
the other elements (e.g. asset redundancy) in order to manage this risk.  This is not in customers’ 
interests.  Even if Ofwat were able to correctly appraise the customer interest in business case 
submissions for extra resilience investment, companies would still be incentivised to shift their 
expenditure priorities within their allowance to solutions of this type. 

(76) Furthermore, since the exposure to the risk is asymmetric the allowed return will need to be 
increased to compensate again raising the cost to customers. Therefore the cost of this 
downside risk is ultimately borne by customers. 

(77) This is precisely why other regulators with similar statutory duties consistently exclude these 
events in the regulatory framework- because otherwise the long-term outcome for customers is 
detrimental. This is the clear conclusion of the Frontier Economics work. 

(78) The subject of best practice risk allocation, and the implications for pricing and customers, was 
also explored in more detail in our original submission to Ofwat27. This concluded that the 
removal of (or failure to apply) the exemption for civil emergency events would result in 
increased risk for NWL and other companies in the sector. This increased risk would be primarily 
asymmetric in nature and would  need to be priced in future controls. This change in the risk 
profile for  the company and investors would ultimately lead to an increase in costs to customers 
and drive uneconomic levels of investment.  

(79) Finally, Ofwat’s approach of answering its self-posed question about the creation of unwanted 
incentives by circularly referring to the anticipated PR24 approach to evaluating proposed 
investment is merely generic and says nothing specific about the type of investment that would 
be required to address the specific areas relevant to the Storm Arwen interruptions.  As such it 
is wholly inadequate reasoning. 

2.3.4 Applying the CE Exception does not undermine incentives 
(80) Ofwat asserts that the SI PCs are intended to incentivise companies to minimise the impacts of 

such low probability high impact events.  Ofwat suggests that excluding the impact of Storm 
Arwen may weaken our incentives in relation to such events in the future and managing the 
impacts on customers. 

(81) The purpose of not excluding all weather risk from the PCs is to ensure that companies are 
incentivised to be better prepared for the shocks that adverse weather events may cause.  That 
incentive will therefore remain in place for almost all adverse and extreme weather events that 
arise.  Indeed, for the fact that the two other companies that also suffered supply interruptions 
from Storm Arwen occurred in regions where the impact of the storm was insufficiently serious 

 
25 Cabinet Office, Natural Hazards and Infrastructure, 2011, 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/61342/natural-
hazards-infrastructure.pdf 
26 This relates to the concept of systems resilience used by Ofwat “the ability of companies' systems to respond to 
emergencies, endure and recover from asset failures and variable operating conditions (e.g. extreme weather)”, 
Operational resilience discussion paper, 2022. 
27 See NWL Storm Arwen Representations, Section 6, para. 99 onwards. 
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to be a Qualifying Emergency highlights that the CE Exception will capture only the rarest and 
most extreme events.   

(82) The very nature of a Qualifying Emergency, however, is that it must meet a very high hurdle to 
be given that moniker.  This means that there is even less likelihood that the impacts on a 
company’s ability to supply could be properly described as being even at least partly within the 
control of the company. 

(83) Therefore a regulatory approach that includes the CE Exception does not undermine incentives 
for companies to provide the right level of resilience for customers: 

• delivering a resilient service is built on a robust structure of planning guidance (WRMP, 
DWMP) that allows companies and policy-makers to make careful and considered decisions 
around asset planning; 

• this is supported by Ofwat’s monitoring frameworks including asset health measures; 

• the ODI framework, with no exclusions for the vast majority of events, provides incentives 
for deliver the resilient outcomes that matter to customers, including incentives for asset 
reliability and effective response and recovery.  Even allowing for the CE Exception 
companies will still be exposed to asymmetric weather risk, albeit at a more manageable 
level, and be incentivised to manage this risk; and 

• finally, our proposal to include some penalty for areas where the response was not as good 
as it could have been, preserves the strong incentives for good response and recovery 
across all potential events. 

(84) In contrast, applying such a penalty would set poor precedent and be bad for customers over 
the long-term. It would effectively render the exemption included at PR19 null and void and 
would place an asymmetric risk into the regulatory process. As described above, this would both 
set an incentive for companies to focus on low probability event mitigation and uneconomic 
investment to mitigate those risks rather than other service improvements that customers would 
prefer. It would also drive an increase in the allowed return to address that asymmetric risk 
which would result in material additional costs to customers. 

(85) Most UK regulators refer to allocating risks to “the parties best able to control or manage that 
risk”, as cited in Ofwat’s past paper on risk allocation.28 

(86) Customers may benefit from a risk being allocated for a water company to manage – particularly 
where the company can materially and efficiently manage that risk. However, there is a cost to 
customers brought on by the regulated company managing the risk on their behalf.  

(87) If costs outweigh the benefits, then it is inefficient for the risk to be managed by the regulated 
company. 

(88) Events such as Storm Arwen are high consequence, low probability events. However, as shown 
in this case the risk exposure faced by the company is not fully within its control. This leads to 
the central questions of what is the appropriate risk sharing mechanism and does the decision 
on Storm Arwen set a precedent for not managing risk appropriately? 

2.4 It is not clear in what circumstances Ofwat would accept that a CE 
Exception should be granted 

(89) Ofwat accepts that a Qualifying Emergency has occurred and that the CE Exception is in play.  
A high hurdle must be met to satisfy this test.  If that hurdle is overcome, the reasonable 
expectation is that an adjustment is made.   

 
28 https://www.ofwat.gov.uk/wp-content/uploads/2015/11/prs_inf_1010fplrisk.pdf 
https://www.ofwat.gov.uk/wp-content/uploads/2021/06/CEPA-report-Allocation-of-risk.pdf 
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(90)  We have also carried out extensive investigations to understand the source of the supply 
interruptions we experienced.  That has demonstrated the strength of our preparation and the 
robustness of our response.  It has also confirmed that, other than the limited scenarios we have 
acknowledged in our proposal for a partial penalty, there are no reasonable actions we could 
have taken to either prevent or mitigate the supply interruptions we experienced. 

(91) In addition, it is clear that underperformance on supply interruptions, leading to a penalty of this 
magnitude, is not consistent with our business-as-usual level of performance. 

(92) Despite the strength of this evidence, that this was a clearly exceptional circumstance, Ofwat 
has declined to intervene.   

(93) This raises a genuine question regarding in what circumstances Ofwat would make an exception 
for a Qualifying Emergency? 

(94) Ofwat’s proposed changes for PR24 were published during the consideration period for in-
period ODIs.  Notably Ofwat has proposed removal of the CE Exception from the Reporting 
Guidance: 

For similar reasons, we propose to remove from the performance commitment definition 
the reference to companies being able to make a representation to us for an exception 
to be granted on the basis of a civil emergency under the Civil Contingencies Act 2004. 
The Act and supporting regulations and statutory guidance establish a clear set of roles 
and responsibilities for those involved in emergency preparation and response at the 
local level. Emergency planning should aim where possible to prevent emergencies 
occurring, and when they do occur, good planning should reduce, control or mitigate the 
effects of the emergency. 

Events that fall under the 2004 Act are not necessarily unforeseen, indeed such events 
tend to occur each year – so customers expect companies to plan for them. We consider 
it appropriate for companies, rather than customers, to manage the risk of emergencies, 
for example from storms, and that removing the reference to the Civil Contingencies Act 
2004 will make it clear that we consider companies remain responsible.”29 

(95) Ofwat has also been facing significant public scrutiny in recent months over its level of 
effectiveness and its performance is the subject of an ongoing House of Lords Industry and 
Regulators Committee Enquiry. 

(96) It is significant that to date Ofwat has only reached provisional conclusions in the form of a draft 
determination.  The DD is open to consultation and Ofwat is committed to considering 
representations from all stakeholders before publishing its final determinations by 15 November.  
However, Ofwat’s press release that accompanied the launch of the consultation made some 
emphatic statements that give the impression that the amounts have already been fixed: 

David Black: “When it comes to delivering for their customers, too many water companies 
are falling short, we are requiring them to return around £150m to their customers”.30  

(97) This sentiment has been replicated in the subsequent press reports, many of which repeat that 
quote and give the impression that the penalties are, already, final.31  The implication is that 
Ofwat is not anticipating any significant changes to arise as a result of the consultation, which 
suggests that it is not open to proper consideration of these representations – particularly where 

 
29 Draft PR24 methodology proposal, p.30-31. 
30 Ofwat PN32/22 11 water companies to reduce bills by almost £150m because of missed targets, 3 October 
2022. 
31 See, for example the reports on BBC and Sky News: https://www.bbc.co.uk/news/uk-england-63115634 ; 
https://news.sky.com/story/eleven-water-companies-fined-and-forced-to-give-money-off-customers-bills-
12711127 
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to do so would require it to acknowledge a significant reduction in the level of “fines”32 it has 
imposed. 

(98) We are concerned, therefore, that Ofwat’s objectivity in the application of the CE Exception to 
our situation has been compromised by these internal and external factors. 

2.5 Our alternative penalty proposal 
(99) We consider that the CE Exception applies to exclude all impacts associated with a qualifying 

civil emergency from the calculations under the three SI PCs.  We did, however, carry out 
detailed analysis of our preparedness for such an event, as well as the extent and 
appropriateness of our response.  We wanted to understand the extent to which any of the 
supply interruptions experienced by our customers could be attributed to factors that are 
reasonably within our control.  To the extent that they are, it is reasonable for our customers to 
expect us to bear the risk for our failure to invest in appropriate mitigations. 

(100) For instance, in the CMA’s consideration of Bristol Water’s challenge to the PR09 reconciliation, 
in considering whether or not the impact of certain events should be excluded the CMA noted: 

“We consider (and both Ofwat and Bristol Water agreed) that in principle, events that are 
beyond management’s control should be excluded from the control limits.”33  

(101) The CMA went on to note that: 

“The aim of outcome-based assessments was to allow the companies some flexibility in 
their management processes to provide their services. They were therefore designed as 
a measure of the effectiveness of the management process in determining how to 
achieve the required outcomes (one of which was avoiding long duration disruptions to 
customer supplies) and then managing their systems to ensure the desired outcomes 
were achieved.” 34 

(102) Indeed, in its response to Bristol Water’s Statement of Case, Ofwat had made the following 
arguments: 

“We consider management control to include prudent preparation that management can 
take in advance to “maintain the flow of service to consumers”, which includes mitigating 
the risk of failures occurring, increasing the speed and effectiveness of any operational 
response and putting in place other measures to maintain supplies despite incidents 
occurring.  

An example of a scenario we considered to be exceptional and outside management 
control is an event that occurred within the Southern Water operational area. In 2013, 
severe storms that hit the south coast of England led to the loss of supply to over 1500 
properties in the Ventnor water supply area downstream of Lowtherville service reservoir 
on the Isle of Wight for more than 12 hours. This breached Southern Water’s DG3 upper 
control limit. The company provided evidence that it had proactively put in place four 
lines of resilience, but due to external circumstances each line of resilience failed. We 
were satisfied by this evidence from Southern Water and accepted that the incident 
should be excluded. After removing this incident, the performance in 2013-14 was below 
the upper control limit.  

The key to why this was outside management control was that primarily this event was 
as a consequence of a severe weather event and that Southern Water demonstrated 

 
32 Many of the press reports have mischaracterised the ODI penalties as fines. 
33 CMA, Bristol Water plc – A reference under section 12(3)(a) of the Water Industry Act 1991 – Report, 6 October 
2015 (CMA Bristol Water PR14), para. 8.7. 
34 CMA Bristol Water PR14, para. 8.26. 
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four levels of management control that had failed as part of the response to the event 
driven by the severe weather. Clearly this was an exceptional circumstance and that 
prudent and effective responses had been deployed and were unable to restore 
supplies.”35  

(103) Whilst these points were made with respect to the application of a different regime prior to the 
‘no exclusions’ policy, they are instructive as to how Ofwat might approach the application of 
the CE Exception, once it has been demonstrated that the high bar for establishing the 
occurrence of a Qualifying Emergency has been met. 

(104) As a result of this assessment, we concluded that there is room for us to improve in some 
specific instances.  However, it was also clear that there were no recommendations arising from 
the external Jacobs review that, if implemented could have had a high impact on the outages 
experienced.   

(105) Taking this into account we proposed a partial penalty of £3.375m, in addition to the c. £1.9m 
of costs incurred by NWL in responding to the storm, including GSS payments to customers.  
The partial penalty reflects: 

• 100% of the ODI impact in one area where prevention of a generator failure could have 
eliminated all outages; 

• a portion of the ODI impact where two minor generator issues prolonged customer outages; 
and 

• a portion of the ODI impact in one area where improved operability of monitoring equipment 
would have enabled more rapid restoration of supply.36 

(106) Our proposal of a partial exemption is in the interests of customers and preserves incentives to 
manage service efficiently and effectively in extreme events:  

• it preserves the incentive to minimise and mitigate supply interruptions but protects 
customers from paying for service areas that could not have been improved. The ex-post 
approach also retains the incentive during an event to return customers to service as fast 
as possible where it is reasonably within our control to do so; and 

• the counterfactual of not applying the CE Exception would push costs onto customers 
through higher cost of capital or uneconomic investment to mitigate the risk of an ODI 
penalty for qualifying civil emergency events that are inherently exceptional. This would not 
be in the customer interest and it would have an opportunity cost to other service areas. 

(107) The partial penalty we have proposed fits within the balance of risk determined by the PR19 
price control.  

(108) We noted in our representations that a partial penalty would benefit all customers, as opposed 
to those directly affected by the event. We indicated that we would be open to an alternative 
proposition whereby, instead of incurring a partial penalty, we make an equivalent transfer of 
value from the company to customers in a different manner – for example by additional 
investment to mitigate the impact of future storms, alternative schemes/investment to benefit 
the communities affected and/or additional and more targeted compensation payments. 

 
35 Ofwat’s response to Bristol Water’s Price Determination Statement of Case dated 11 March 2015, paras. 499-
501. 
36 NWL Storm Arwen Representation, Section 5. 
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3 Greenhouse Gas Emissions 

(109) In the DD Ofwat has intervened to reduce our outperformance payment for our GHG PC from 
£7.646m to £3.873m. Ofwat’s rationale is that this is to ensure that outperformance payments 
only apply to improvements in actual performance and not to changes in reporting methodology. 

(110) In this response we demonstrate that Ofwat’s assumptions regarding our approach to reporting 
are flawed, and that an outperformance payment of £7.646m is both properly calculated and 
properly reflective of our performance against the GHG PC.  As such, it is not appropriate for 
Ofwat to apply its proposed adjustment. 

3.1 Ofwat has recently amended the definition of this ODI, and the revised 
definition acts in the best interests of customers and society. 

(111) Our PR19 Final Determination stated that NWL should report its GHG emissions using version 
13 (v13) of the industry standard Carbon Accounting Workbook (CAW). During 2021 and early 
2022 NWL (and other companies) identified fundamental errors in v13, and engaged with Ofwat 
to seek approval to use a later version of the CAW in which these errors had been corrected – 
seeking to ensure that our GHG reporting was accurate.  

(112) Ofwat consulted on changes possible changes to the ODI reporting guidance in February 2022 
and concluded its consultation in June 2022.37 NWL’s response to this consultation expressed 
a preference for reporting to always use the latest version of the CAW available in any given 
reporting year – as this would reflect latest best practice. Ofwat required greater certainty and 
specified in its consultation conclusion that for NWL v16 should be used for future reporting. 

(113) Specifically with regards to NWL, Ofwat also concluded that ‘This update strengthens the 
incentives on the company to improve its greenhouse gas reporting. This significant 
improvement to incentives is in customers' interests.’38 

(114) We concur that the ODI does operate in the best interests of customers and society and does 
so by incentivising the use of efficient interventions to reduce emissions.  We note that Ofwat 
has also required all companies to report their GHG emissions under the RAGs using a similar 
definition across the sector. 

(115) These efficient interventions include operational (‘location based’) as well as market based 
interventions which can be taken to reduce emissions. One such market based intervention is 
the purchase of Renewable Energy Guarantee of Origin Certificates (RGGOs) which allow the 
purchaser to credit from the ‘green benefit’ associated with renewable energy produced 
elsewhere and hence offset its own emissions. The market ensures that the green benefit 
associated with each unit of renewable energy can only be accounted for once.  

(116) This has been a standard approach in electricity, through the use of ‘REGOs’ for some time.  
Indeed, this is recognised and supported by Ofwat to the extent that when we first proposed the 
ODI Ofwat specifically recognised the option of a market-based solution and we included 100% 
REGO backed green electricity in our baseline emissions. 

(117) V16 of the CAW also recognises the option of purchasing RGGO’s in relation to Green Gas. 
Accordingly, in order to offset/reduce its emissions, NWL has purchased – at significant cost - 
RGGO’s which are accredited through the Green Gas Certification Scheme which is aligned 
with the Greenhouse Gas Protocol and based on Ofgem RHI data. Specifically the use of such 
certificates has been externally assured to be compliant with ISO14064-1 as set out in the ODI 

 
37 As set out in: https://www.ofwat.gov.uk/wp-content/uploads/2022/02/Response-%E2%80%93-Changes-to-the-
CAW-version-reference-in-2020-25-PCs.pdf  
38 As set out in Table 1 of the above. 
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definition. Some 33% of these certificates were sourced from the NWG developed Ridge Road 
biomethane facility.  

(118) Despite this, Ofwat is seeking to remove the benefit to NWL’s emissions associated with 
RGGOs. In discounting this valid intervention Ofwat is not only forcing companies to seek less 
efficient interventions to reduce emissions – which is not in customers’ interests.  This change 
means that market based solutions are allowed in electricity but not in gas. Ofwat should 
recognise that this represents a significant policy shift with material consequences for the 
deliverability of net zero ambitions across the sector.  

 

3.2 Contrary to Ofwat’s assertion, NWL is reporting its baseline and in-year 
performance on a consistent basis and its reported improvement is due 
to a real change in performance 

(119) In its recent ODI DD consultation Ofwat suggests that NWL is not reporting its baseline 
emissions (for 2019/20) and its in-year 2021/22 performance on a consistent basis and hence 
that NWL’s improvement in performance is due to a methodological change as opposed to a 
real change in performance. 

(120) In its original consultation regarding the change of ODI definition, Ofwat acknowledged the risk 
that a change in reporting definition could be ‘likely to result in changes to calculated 
greenhouse gas emissions which are not the result of company action’39 

(121) In the same consultation document it recognised that one solution to this risk was that “we could 
ask for companies to reset baselines to ensure that through methodological or data changes, 
altering the version of CAW does not materially make the PCLs more or less challenging.”   

(122) When concluding this consultation, Ofwat chose to proceed with this option:  

‘In summary, we will revise the definition of the performance commitments for Anglian 
Water, Northumbrian Water and Yorkshire Water, to require the Carbon Accounting 
Workbook version 16 to be used. We are asking these three companies to reset 
baselines to ensure that altering the version of CAW does not materially make the PCLs 
(performance commitment levels) more or less challenging”40  

(123) NWL has complied fully with this request, and has reported both its baseline and in-year 
performance using CAW version 16. This is evidenced in our independent verification audit 
report41. Therefore Ofwat’s assertion that NWL is ‘not reporting its baseline and performance 
on a consistent basis’ cannot be true. 

(124) On the same basis, Ofwat’s assertion that our improvement “is due to a methodological change 
as opposed to a change in real performance” cannot be true either. This could only occur when 
baseline performance is reported using methodology ‘a’ and in year performance reported using 
different/more beneficial methodology ‘b’.  

(125) Contrary to Ofwat’s assertions, NWL’s reported improvement is due to a real change in 
performance. The actions we have taken to deliver this reduction have already been set out in 
detail to Ofwat42 and include: retaining the green benefit associated with our exports of bio-
methane; increasing our exports of bio-methane; reducing transport related emissions; 
purchasing Renewable Energy Guarantee of Origin Certificates (RGGOs) to reduce the 
emissions associated with our natural gas imports.  

 
39 Ofwat’s 2022 consultation on CAW version used in PR19 PCs p3/4. 
40 https://www.ofwat.gov.uk/wp-content/uploads/2022/02/Response-%E2%80%93-Changes-to-the-CAW-version-
reference-in-2020-25-PCs.pdf  (p4) 
41 As set out on p6 of 21/22 verification report – attached.  
42 See NWL response to Ofwat APR query NES-APR-IP-005 
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(126) To be clear, the improvement in performance which relates to RGGOs is not due to a 
change in reporting methodology between baseline and latest performance, it is due to 
the fact that we have only recently purchased the RGGOs in question (i.e. in the last 
reporting year). This was at significant cost and constitutes a valid market based 
intervention to reduce emissions which is compliant with ISO14064-1.   

3.3 The adjustment applied by Ofwat is neither necessary nor  specified in 
the amended Reporting Guidance 

(127) As set out above, Ofwat has already taken steps to ensure that the change in ODI definition 
does not result in the PC becoming materially less challenging. Specifically it has requested that 
NWL report both its baseline and in year performance using v16 of the CAW. NWL has complied 
fully with this request. Accordingly we consider that further adjustments are neither necessary 
nor consistent with the amended reporting guidance. 

(128) Ofwat closed its consultation on the amended ODI definition for Greenhouse Gases in June 
2022. The only amendment made to the reporting guidance for NWL was to replace the words 
‘version 13’ with ‘version 16’ in respect of the CAW43. No further checks or adjustments were 
specified and the revised regulatory contract was clear. 

(129) NWL has complied fully with the revised reporting guidance and accordingly we consider that 
there are no grounds to justify an adjustment. We consider that Ofwat has acted ultra vires by 
seeking to add extra criteria into the process after the revised reporting conditions had been 
settled. 

3.4 Even if an adjustment was permitted by the amended Reporting 
Guidance, we dispute Ofwat’s assertion that CAW v16 makes the PC 
‘materially less challenging’  

(130) Differences between v13 (as per the PR19 FD) and v16 are a combination of corrections to 
errors in v13 and continued updates to align with best practice including on process emissions 
and RGGOs. These updates were implemented through the standard industry wide process led 
by UKWIR and implemented by Ricardo. 

(131) The error corrections in particular should be viewed as making v13 operate as originally 
intended as opposed to in a manner which was ‘less challenging’. 

(132) Moving from v13 to v16 did increase our baseline emissions from 61,650tCO2e to 68,627tCO2e. 
This does raise a valid question regarding whether the change in reporting guidance has 
increased addressable emissions making it easier to find the level of reduction specified in the 
PC target levels. However, the vast majority of this increase was caused by a change to the 
Wastewater Process Emissions factor. In both v13 and v16 the emissions are calculated by 
multiplying our wastewater population served by a series of emissions factors. As our population 
served is clearly not within management control, we have not gained a benefit from the increase 
in baseline emissions. 

4 C-MeX and D-MeX 

(133) As noted above, we are proud of our performance against the C-Mex and D-Mex PCs which 
measure customer experience.  As such, we note and accept Ofwat’s inclusion of a C-MeX 

 
43 As described in https://www.ofwat.gov.uk/publication/changes-to-northumbrian-waters-pr19-outcomes-
performance-commitments  
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outperformance payment of £2.877m and a D-MeX outperformance payment of £0.700m, 
based on the assessment of our 2021/22 performance. 

(134) We have identified a technical error in the C-MeX model which should be corrected. 

(135) As per RAG4.10, Table 3C.3 the Annual C-MeX score is defined as: Overall C-MeX score for 
the current reporting year (two decimal places) in line with the company’s outcomes 
performance commitment appendix where 3C.1 is weighted 50% and 3C.2 is weighted 50% of 
the overall score. 

(136) The DD CMEX IPD2022 model has inputs for Annual C-MeX scores with a mix of company 
rounded and unrounded data (e.g. WSX F Inputs cell F141 has an unrounded C Mex score of : 
84.822773757451). These values should all be corrected (rounded) to 2 decimal places to be 
consistent with the RAGs guidance. 
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Appendix 1 Legal framework and history of the CE Exception  

5 Overview of the legal framework 

5.1 The framework for PCs and ODIs 
(137) At PR19 PCs (common and bespoke) were used as a key tool in delivering outcomes-based 

regulation. 

(138) Ofwat’s power to include PCs as part of the price control package, and to subsequently make 
in-period adjustments to reflect company performance against the PC targets, is set out in Part 
3A of Condition B of NWL’s Licence: 

• §12.8: a PC “means a target or other measure of the performance of the Appointee in 
relation to the carrying out of the Regulated Activities” that Ofwat has notified to the 
company as part of its price control final determination;  

• §12.1: Ofwat may notify companies as part of its price control determination that their price 
control may be adjusted to reflect performance in relation to a specific PC;  

• §12.5: the nature of the permitted adjustment can be a change to the revenue allowed 
under, or the level of, any price control for NW’s Retail Activities, Water Resources 
Activities, Bioresources Activities or Network Plus Activities for the following and each 
subsequent charging year; and 

• §12.10: the notification that the PC creates the potential for in-period adjustments is treated 
as part of the final determination of the price control, and can be referred to the CMA within 
the context of a request for redetermination. 

(139) Once the PC is in place, Ofwat can make such an in-period adjustment of its own initiative, or 
in response to a request by the company (§12.2).  Any such determination by Ofwat must be 
made no later than 15 November in the year before the charging year in which the adjustment 
is intended to take effect (§12.4). 

(140) §12.7 provides that in making such a determination, Ofwat shall: 

• consider the company’s performance in relation to each relevant PC in the period for which 
performance is being assessed; 

• in deciding for which year(s) an adjustment should be made, consider that and the 
company’s expected performance in the remaining years of the current price control period; 
and 

• take account of the adjustments to the relevant price control in relation to each relevant PC. 

5.2 The SI PCs 
(141) Supply interruptions are an indicator of resilience of the water network, in particular how well a 

company can recover from an incident.  Preventing, or mitigating the impact of, long 
interruptions to supply is also viewed as a priority by customers. 

(142) In relation to the area of interruptions to water supply, as part of our PR19 price control we have 
three SI PCs, each targeting different durations of supply interruption: 

• common PC: Water supply interruptions PC (WSI PC); 

• bespoke PC: Interruptions to supply greater than 12 hours PC (>12 hrs PC); and 

• bespoke PC: Interruptions to supply between one and three hours PC (1-3 hrs PC). 
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(143) As stated in the PR19 methodology44  the WSI PC was intended to incentivise day-to-day 
operational resilience by minimising the number and duration of supply interruptions. As a 
sector-leading performer in this area during AMP 6, we also put forward the two additional 
bespoke PCs to add extra stretch and ambition for AMP 7. 

(144) The three SI PCs are supported by Ofwat’s reporting guidance, published on 27 March 2018, 
which sets out the detailed definition for supply interruptions, including how they are to be 
calculated, monitored and consistently reported by all companies (the Reporting Guidance).45  
That Reporting Guidance was in place in advance of companies submitting business plans 
(including proposed PCs) on 3 September 2018 and was expressly intended to inform the 
development of those plans.46 

(145) Each of the SI PCs are clear on their face that there are no specific exclusions of any kind.  This 
is confirmed in the Reporting Guidance which states: 

“The default position is that the water company manages the risk of supply interruptions 
and there are no exclusions. This measure covers planned and unplanned interruptions. 
The cause of the interruption is not relevant to the calculation of the reported figure. That 
is, asset failure caused by third parties would be treated the same as the failure of the 
company’s assets and planned or unplanned interruptions are the same.”47 

(146) This statement is agnostic to the cause of the interruption, so does apply to events of extreme 
weather.  However, the Reporting Guidance goes on to provide for the CE Exception: 

“Companies may make a representation to Ofwat for an exception to be granted on the 
basis of a civil emergency under the Civil Contingencies Act 2004, where the supply 
interruption is not the cause of the emergency.” 48 

5.3 Development of the PCs, Reporting Guidance and CE Exception 
(147) Prior to PR14 companies had to collect and report information in their June Returns on supply 

interruptions as part of the DG3 reporting.  At PR14 there was a move to outcomes-based 
regulation, which included the introduction of PCs.  However, these were drafted by each 
company separately, so there was inconsistency across the sector regarding the nature of the 
target, how it was measured and how it was reported.  This prevented Ofwat from making full 
use of the potential of PCs as a means of comparing performance across the sector.  

(148) In order to achieve consistency at PR19 various sector-wide workstreams were instigated.  As 
part of the first phase “expert practitioners from each company worked together to review current 
company reporting methodologies and the available reporting guidance, and to develop industry 
proposals for a high level approach for more consistent report".49  Those proposals fed into the 
second phase of the project led by UKWIR aimed at driving consistency in reporting against 
PCs across the sector.   

(149) That project was carried out by a team of consultants with relevant specialist experience, but 
also involved representatives from the companies and other cross sector stakeholders, 
including Ofwat, the EA and CCWater. Their role was, in part, to ensure that the process was 
objective and transparent.  The UKWIR PC Consistency Report details the methodology 
followed, the issues considered and presents the agreed Reporting Guidance. 

 
44 Ofwat, PR19 Methodology, Appendix 2 Outcomes, Section 2.2. 
45 Ofwat Reporting guidance – supply interruptions, 27 March 2018 (Reporting Guidance). 
46 UKWIR PC Consistency Report, Introduction – Recommendations. 
47 Reporting Guidance, p. 2. 
48 Reporting Guidance, p. 2. 
49 UKWIR Report Ref No. 17/RG/04/5 Consistency of reporting performance measures (UKWIR PC Consistency 
Report), p.1. 
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(150) As noted above, the CE Exception is contained in the Reporting Guidance.  It is, therefore, 
relevant to consider the intentions expressed in the UKWIR PC Consistency Report as to how 
the Reporting Guidance would be used, as this informed the expectations of the companies.  
Indeed, one of the aims of the UKWIR project was the development of “clear definitions to 
promote meaningful expectations of the water industry”.50 

(151) Table 2 summarises the key points of principle expressed in the UKWIR PC Consistency Report 
in that regard. 

Table 2: UKWIR PC Consistency Report – key principles 
Principle 
Reporting Guidance must be sufficiently detailed for companies to apply it consistently and for 
regulators to understand it.51 
Reporting Guidance should also be written in such a way that non-technical specialists can 
understand its relationship to outcomes, including from a customer perspective.52 
Reporting Guidance must be unambiguous. 53 
To the extent that any derogations from the standard approach are appropriate the Reporting 
Guidelines should identify specific and exceptional defined circumstances.54 

Source: UKWIR PC Consistency Report 

(152) The Reporting Guidance was, therefore subject to a robust development process, during which 
its structure and wording would have been tested by challenges from companies, regulators 
and other stakeholders. 55 

(153) It was equally made clear that any amendments to the Reporting Guidance would need to go 
through an appropriate process: 

“As the guidelines are expected to become regulatory requirements, regulators would 
need to be involved in any proposal to amend/clarify the guidelines.”  

“It is also anticipated that regulators and other stakeholders will retain a strong interest 
in maintaining, and where appropriate improving, the appropriateness and consistency 
of regulatory reporting and that any future changes to the guidance would require explicit 
regulatory support, with stakeholder and regulatory representation on the PGs. 

The guidance documents should evolve with time as the regulatory environment evolves, 
innovations materialised and the economics of particular modes or reporting change. 
Any potential clarifications sought by individual companies should be responded to in an 
open and transparent way by regulators, following the anticipated confirmation of the 
guidance as regulatory reporting requirements. Any particular suggested variations 
should be reviewed at PG meetings and where possible agreed across companies and 
with the approval of regulators.  

Any changes or edits request to the guidance should be included as an addendum to the 
guidance document in advance of the next round of performance reporting measures 
submissions and published by regulators on their particular websites. This should be 
accompanied with the document control sheet to log any revisions overtime.“56 

(154) It is clear, therefore, that the wording in the Reporting Guidance was intended to be detailed, 
unambiguous, easily understood and consistently applied.  It is also clear that the specific 

 
50 UKWIR PC Consistency Report, Introduction - Benefits. 
51 UKWIR PC Consistency Report, p.3. 
52 UKWIR PC Consistency Report, p.3. 
53 UKWIR PC Consistency Report, p.3. 
54 UKWIR PC Consistency Report, Introduction - Objectives. 
55 UKWIR PC Consistency Report, p.3. 
56 UKWIR PC Consistency Report, Introduction – Recommendations. 
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wording was given careful consideration and that it was understood that it would not be changed 
with undergoing a proper and transparent process. 

(155) In relation to exclusions from the SI PCs the UKWIR PC Consistency Report states: 

“a key area of simplification was the reduction or elimination of circumstances which 
would be acceptable as exclusions. Exclusions are to be kept to a minimum and shall be 
consistent with the reasonable expectations of an effected customer.”57 

(156) Similarly, Ofwat’s final determination for PR19 states: 

“It is important that performance commitments are transparent so that we, along with 
customers, stakeholders, other regulators and companies can understand, compare and 
monitor performance. This is achieved by setting performance commitments that are 
clear, unambiguous, complete and concise with no inappropriate exemptions. In setting 
performance commitments for each company we see a limited role for exclusions.”58 

(157) The clear implication, therefore, is that any exclusion or exception which has been included in 
the PCs and associated Reporting Guidance has a specific purpose and has been found to be 
appropriate. 

5.4 Interpretation of the CE Exception 
(158) For the CE Exception to apply a company must establish that: 

• an event has occurred that constitutes a civil emergency within the meaning of the Civil 
Contingencies Act 2004 (CCA 04) (a CCA Civil Emergency); and 

• the supply interruption is not the cause of the emergency (limb 2). 

(159) For the purpose of this response, such a scenario is referred to as a “Qualifying Emergency”.   

(160) Looking at limb 1 of that test, to be a CCA Civil Emergency the following characteristics must 
both be established: 

• there has been an event that “threatens serious damage to human welfare” (§1(1)).  This 
can include extreme weather events, such as Storm Arwen, but could also include other 
emergency scenarios (e.g. industrial accidents, malicious attacks, etc.);59 and 

• the scale of the challenge posed by the event requires the use of assets by the CCA 04 
Category 1 responders beyond the scope of normal operations and requires a special 
deployment that is outside ‘business-as-usual’ activities, such as triggering the 
implementation of major incident plans. 

(161) The Reporting Guidance does not specify any other criteria that must be met, or tests which 
might be applied, in order for such an exception to be granted.60  It simply provides that a 
company may chose to request Ofwat to make an exception if it can show a Qualifying 
Emergency has occurred. 

(162) The intention of those responsible for drafting the Reporting Guidance was that it would be clear, 
easily understood and unambiguous. 

 
57 UKWIR PC Consistency Report, Section 4.2.3. 
58 Ofwat, PR19 final determinations: Delivering outcomes for customers policy appendix, p.10. 
59 See, for example, the range of events included within the emergency risk register prepared and maintained by 
the Northumbria Local Resilience Forum – the multi-agency partnership consisting of CCA 04 responders: 
https://www.gateshead.gov.uk/media/2879/Northumbria-community-risk-register-booklet/pdf/Northumbria-
Community-Risk-Register-version-6.pdf   
60 Nor can any such qualifications to the CE Exception be found in any of the materials that document the 
development of the Reporting Guidance.  See, for example: UKWIR PC Consistency Report;  Ofwat and Water 
UK – Targeted review of common performance commitments, KPMG and Jacobs (Targeted Review of PCs 
Report).  
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(163) On its face, therefore, the CE Exception is intended to, and does, operate by providing that if it 
can be demonstrated that a Qualifying Emergency has occurred, the interruptions to supply that 
can be attributed to it will be excluded, as an exception, from the assessment of performance 
against the SI PCs. 

(164) It does not support Ofwat’s assertion that the relevant test is whether Ofwat “should exercise 
our discretion to depart from the outcomes that would ordinarily flow from operation of the 
ODIs”.61  

(165) Instead, the only test that Ofwat should apply to a CE Exception representation is to ensure that 
there is a clear causal link between the Qualifying Emergency and the interruptions to supply 
that the company is seeking to exclude. 

 
61 DD, p. 6. 


